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ABSTRACT
VICTIMS AND VILLAINS: GENDER REPRESENTATIONS, SURVEILLANCE 
AND PUNISHMENT IN THE JUDICIAL DISCOURSE ON RAPE
DÉBORA DE CARVALHO FIGUEIREDO
UNIVERSIDADE FEDERAL DE SANTA CATARINA
2000
Supervisor: José Luiz Meurer
The present work, based on the theories of critical discourse analysis, gender studies 
and feminist legal studies, carries out an investigation of the judicial discourse used in 
50 British appeal decisions on rape cases. This work aims to investigate the discourse of 
these legal decisions to see how rape is defined, how rape offenders and rape 
complainants are described and categorised, and what impact the representations of the 
event ‘rape’ and its main participants have on the appeal decisions. In addition, this 
thesis also aims to investigate the role played by the discourse of appeal decisions on 
cases of rape on processes of education, surveillance, control and discipline of male and 
female social and sexual behaviour. As far as methodology is concerned, this study 
looks at the lexico-grammatical choices made by the judicial writers to compose their 
legal decisions. The analyses indicate that, from the perspective of judicial discourse, 
serious rape is stranger rape, women of ‘good’ sexual character are ‘true’ victims, and 
rape is the result of criminal tendencies or mental problems (in the case of stranger 
rapists), or of desperation caused by the breakdown of the relationship (in the case of 
marital rapists) This rather flat picture depicts rape as an isolated crime motivated by an 
uncontrolled sexual drive or emotional despair, disconnected from social issues such as 
gender violence, domestic violence, gender asymmetry and the high level o f social 
tolerance to the problem of violence against women, and ultimately influences the 
length of sentences given to sexually abusive men. The categorisation systems used by 
judicial discourse to evaluate rape express value judgements about how men and women 
behave, and are part of a pedagogical network that establishes, supervises, punishes and 
controls forms of behaviour and of identities.
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RESUMO
VÍTIMAS E VILÕES: REPRESENTAÇÕES DE GÊNERO, CONTROLE E 
PUNIÇÃO NO DISCURSO JUDICIAL SOBRE O ESTUPRO
DÉBORA DE CARVALHO FIGUEIREDO
UNIVERSIDADE FEDERAL DE SANTA CATARINA
2000
Orientador: José Luiz Meurer
O presente trabalho, baseado nas teorias da análise crítica do discurso* de estudos de 
gênero e de estudos jurídicos feministas, investiga o discurso judicial utilizado em 50 
decisões britânicas de apelação em casos de estupro. O objetivo deste trabalho é 
investigar como o discurso dessas decisões judiciais define o estupro, como a autora e o 
réu são descritos e categorizados, e que impacto as representações judiciais do evento 
‘estupro’ e seus participantes causa sobre a decisão de apelação. Além disso, esta tese 
também investiga o papel desempenhado pelo discurso de decisões de apelação em 
casos de estupro em processos sociais de educação, supervisão, controle e punição do 
comportamento social e sexual de homens e mulheres. No que concerne à metodologia 
utilizada, o presente estudo investiga as escolhas léxico-gramaticais feitas por juizes ao 
produzir suas decisões. As análises realizadas neste estudo indicam que, do ponto de 
vista do discurso judicial, um estupro grave é aquele cometido por um estranho, 
mulheres de ‘boa’ reputação são vítimas ‘genuínas’ de estupro, o estupro é geralmente 
resultado de tendências criminosas ou problemas mentais (no caso de crimes cometidos 
por estranhos), ou do desespero causado pela dor da separação (no caso de crimes 
cometidos por maridos ou companheiros). Este quadro geral retrata o estupro como um 
crime isolado motivado por desejos sexuais descontrolados ou por desespero emocional, 
independente de questões sociais como a violência de gênero, a violência doméstica, a 
''assimetria de gênero e o alto grau de tolerância social ao problema da violência contra a 
mulher, e acaba influenciando as sentenças de prisão dadas a homens condenados por 
estupro. Os sistemas de categorização utilizados pelo discurso judicial para avaliar o 
estupro expressam julgamentos de valor sobre como homens e mulheres se comportam, 
fazendo parte de uma rede pedagógica que estabelece, supervisiona, controla e pune 
formas de comportamento e formas de identidade.
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Chapter 1
Introduction
1.1 Initial remarks
In his book ‘Bleak House’, Charles Dickens, a strong critic of the nineteenth century
English justice system, describes the impression of a hearing held at the Court of
Chancery on one of the book’s characters. This is what the character says about her first
experience in court (Dickens, 1993, p. 285):
To see everything going so smoothly, and to think of the roughness of the suitors’ 
lives and deaths, to see all that full dress and ceremony; and to think of the waste, 
and want, and beggared, misery it represented; to consider that, while the sickness 
of hope deferred was raging in so many hearts, this polite show went calmly on 
from day to day, and year to year, in such good order and composure; to behold 
the Lord Chancellor, apd the whole array of practitioners under him, looking at 
one another and at the spectators, as if nobody had ever heard that all over 
England the name in which they were assembled was a bitter jest: was held in 
universal horror, contempt, and indignation: was known for something so flagrant 
and bad, that little short of a miracle could bring any good out o f it to any one: 
this was so curious and self-contradictory to me, who had no experience of it, that 
it was at first incredible, and I could not comprehend it.
It would be unfair and untrue to say that the English justice system has not changed 
since the nineteenth century, and that efforts have not been made to adjust to new times. 
However, a great deal of the pomposity, the hierarchy, and the conservatism of the 
system has remained, and looking at the dealings of ordinary people with the legal 
system of today we can see that they are frequently marked by shattered hopes, 
frustration, prejudice, misrepresentation, awe and fear. How much of the sense of 
powerlessness and impotence that frequently overwhelms the lay person when in 
contact with the legal system is due to legal discourse? How much do we know of this 
discourse, its characteristics, its messages and workings, and the part it plays in 
processes of social surveillance, control and discipline?
2This work delves into a specific type of legal discourse, the discourse of legal 
sentences on cases of rape, to investigate issues related to gender representation and 
power relations expressed and constructed through samples of this discourse. A basic 
premise here is that, even though the legal system materialises abstract ideals such as 
‘justice’ and ‘impartiality’, it frequently produces injustice, domination and oppression. 
One area which is open to unfairness, stereotyping and even abuse is the legal treatment 
of rape victims. As Adler contends (1987, p. 151):
The treatment of rape victims by the law and the courts is grossly inadequate. It 
does little to help women to recover from the ordeal of rape and much to 
compound the initial trauma they experienced at the hands of the offender. This is 
partly due to legislative shortcomings and partly to attitudes of members of the 
legal profession who administer the law. Those attitudes mirror broad societal 
myths and stereotypes about the nature of the offence and must be challenged as a 
matter of great urgency.
Due to police and legislative shortcomings and the often biased attitudes of law 
enforcers and legal practitioners, many victims of sexual crimes prefer not to report the 
attack, and the cases which are reported to the police do not necessarily lead to the 
conviction of the attacker. The overall proportion of cases not proceeding to Court in 
England has increased from 7 to 33 percent. The number of rape convictions has 
dropped dramatically over recent years. Lees says that in 1980 37 percent of reported 
rapes resulted in a conviction, whereas by 1994 this number had decreased to 8.4 
percent. According to Home Office statistics, the number of rape reports in England has 
more than doubled between 1985 and 1993, but the number of rape convictions has 
decreased from 24 percent in 1985 to 8.6 percent in 1994 (Lees, 1997).
The low reporting rate of rape1 is directly linked to the way rape is discursively
1 R ^ e iq x a t ii^ h a s in c r e a s B d o v a 'f lK je a is in G C iu n lr ie s  sudiasEr^Jaidand America, b u t i t i s u n d e a r i f t e i n a e a s i s d u e t o a r i s e i n  
cmrrinalih'ing^4toadHi^in11ieaititiKfct(Mad rape ofTaKte.crtoadiar^hpolia;nmdirgpr£K3K£& In spite of the inocasein 
i^ ig x x l^ b c i t h c f f ia a la r x lu n o f f i c M s o ir a s a d m it t i a t t h e n u i i f e - r f r e p o i t e d ia p e s i s c n ly a s n a l lp q x x t io n c f f lK ia p e s w h id ia c t t B l f y  
take ftece(Temkin, 1987; Adler. 1987;Edv\arck 1996)
3constructed: social discourses such as the legal one have pre-determined frames for 
what constitutes a ‘genuine’ rape and a ‘real’ victim; as many cases do not fit these 
patterns, many women probably fear to report an attack and be treated with disbelief, 
suspicion and disrespect. As the vast majority of women who are sexually assaulted do 
not report it to the polipe, those who report are only the tip of the iceberg, and this small 
percentage of sexual assaults which come to the judicial attention is still further 
decreased as the criminal justice system runs its course. This is in sharp contrast with 
public discourses such as the media, the police and the judicial discourse itself, which 
apparently criticise rape and other sexual offences severely, and claim that rape 
reporting is increasing over the years and that sexual offenders are being severely 
punished.
The negative results of the law often involve the discourse of the law. In the specific
case of rape, one way of challenging the myths and stereotypes that underlie the judicial
discourse on rape is by critically analysing and investigating the discourse of the law.
The discourse of legal decisions, for instance, expresses the state of the law, affects the
litigants and influences future cases and society at large (Coates, Bavelas and Gibson,
1994). As such, legal decisions are an important legal, cultural and language locus, and
their legal and cultural relevance depends greatly on language, the basic tool and
element of legal interactions. As Coates, Bavelas and Gibson argue (1994, p. 189):
The language used in legal judgements is not merely a reflection of individual 
thought; it is important in and of itself. Indeed, a particular judge’s language may 
be drawn from counsel, witnesses, previous judgements or broader social 
discourse. It is this public discourse ... that has an impact and is acted upon. 
Language affects events and creates versions of reality.
This work aims to investigate the discourse of legal decisions on cases of rape to see 
how rape is defined, how rape offenders and rape complainants are described and 
categorised, and what impact these representations of the event ‘rape’ and its main
4participants have on sentences on rape cases. In addition, this dissertation also aims to 
investigate the role played by the discourse of legal sentences on cases of rape on 
processes of education, surveillance, control and discipline of male and female social 
and sexual behaviour.
1.2 Methodology
1.2.1 Reported appellate decisions (RADs)
This work carries out a critical discourse analysis of a corpus of British reported 
appellate decisions on cases of rape of young and adult women, selected from 
specialised books where they are published (law reports). The corpus consists of 50 
appellate decisions, some against conviction and some against sentence, reported on the 
Criminal Appeal Reports, All the decisions can be found in the appendix. They were 
randomly collected in 1996 and 1998 at the London University Library and the Hatfield 
Law School Library, and cover a period of time of about ten years, between 1986 and 
1997. In this subsection I will describe and delimit these texts.
A reported appellate decision on a rape trial (or reported decision) is a type of text 
where gender relations and power relations overlap. Reported appellate decisions (or 
RADs for short) are the decisions reported from the higher courts and published in 
official law reports, which form the basic units of what lawyers call ‘case law’ 
(Radford, 1987). In order to situate these texts, I will point out exactly where they fit in 
a sequence of judicial procedures: a crime or felony is initially judged by a first instance 
court, presided by a single judge, and sometimes a jury (in the British legal system, 
these courts are the Magistrates’ Court or the Crown Court). In this first level the
defendant (e.g. in a rape case) may be considered guilty or not guilty; if found guilty, 
he/she will be sentenced. In case the first instance verdict and sentence is unsatisfactory 
for the defendant, he/she may appeal to a higher court (in England, the Divisional Court 
o f Queen’s Bench, Crown Court or Court o f Appeal). The Court of Appeal, which 
judges appeals on more serious cases (e.g. rapes), and where usually three judges sit, 
will produce a new decision entitled ‘appellate decision’, maintaining or altering, 
partially or entirely, the previous decision.
The defendant might appeal against conviction or against sentence. In the first case, 
the appeal court will either maintain the conviction and deny the appeal, or grant the 
appeal and quash the conviction, absolving the defendant. In the second case (appeal 
against sentence), the appeal court will either uphold the original sentence of 
imprisonment or reduce it. The sentence may also be appealed by the Attorney-General 
(see glossary), usually when it is considered too lenient* in which case the appeal court 
might increase the original sentence.
Appellate decisions exert influence over three distinct areas: the first, and more 
immediate, is over the lives o f the individual persons directly involved with them (e.g. 
the appellant and. the complainant), in the sense that an appellate decision settles a 
dispute and establishes directives (see p. 20) that the appellant must follow; second, 
appellate decisions also have a didactic role since the reported decisions are used at law 
schools for teaching the law; and thirdly, they function as sources o f law when they are 
used as precedents in future cases. The importance, impact and relevance of reported 
appellate decisions were basic criteria for the selection of this genre for analysis.
Appeal courts are usually constituted of three judges. Each of them gives an opinion in 
an appeal case, and the majority verdict prevails (Maley, 1994), being later on published 
in the form of a law report. Due to the rule of precedent, cases must be properly reported
6and the published reports must be readily accessible. Therefore, in the English legal 
system there is a vast collection of law reports, stretching back over the centuries 
(Darbyshire, 1996). According to Radford (1987, p. 137), “reported decisions are basically 
legal texts compiled as ritualised forms for both teaching the law and carrying it out”. 
Reported appellate decisions are written by judges and reported by qualified barristers; 
thereby they do not describe in detail what happened in the courtroom, but rather express 
the ways of seeing of both judges and barristers.
Only the judgements considered legally significant are later on published in law 
reports2. The decisions of higher appellate courts are particularly important as they are 
considered the essence of common-law (unwritten law used as precedent and principles 
that will guide future cases). In that sense, reported decisions can be seen as sources of 
law, exerting a great influence on the legal system and its practitioners, and having great 
social significance3. Reported decisions “are the ‘good policy’ cases which serve as 
teaching texts for trainees, solicitors, barristers or judges” (Radford, 1987, p. 137). In 
figure 1, reported decisions are located in two discourse situations: as precedents, they 
can be seen as sources o f law, and belong to the first discourse situation on the left. 
When they are published in law reports, they become part of the fourth discourse 
situation, on the right, as examples of recording and law-making.
2 From the judicial point of view, significant appellate decisions are those which: involve the construction 
of a section of a statute; illustrate and further a particular point of law; cover practice points (how the 
court feels cases should be conducted); settle a dispute between two disagreeing lines of authority on a 
particular issue (e-mail personal communication with the editor of the Criminal Appeal Reports, 24/8/99).
3 Due to the highly prestigious position occupied by high court judges (such as appellate judges), their 
decisions tend to be given much more importance (both by legal professionals and by the public at large) 
in the British legal system than lower court decisions. Adding to their importance, it is only high court 
decisions which become precedents, and are reported in law reports (Atiyah, 1995).
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RADs are not the event they describe and evaluate, but a representation of that 
event. A legal decision produced after a rape trial is several discursive stages away from 
the original event. After an attack takes place the victim reports it to the police, who 
passes it through an evaluative filter; if it is ‘crimed’ by the police (i.e. considered a 
criminal offence), the discursive representation constructed by the police is then sent to 
the criminal justice system for legal analysis (a second filter). During the trial 
proceedings, the defence and the prosecuting counsels will present different 
representations of the same event; these representations will be analysed by jurors and
8judge, who will then produce a verdict and a sentence. If this first legal decision is 
questioned, it may go to a higher court, the Court of Appeal^ which will put it through 
another filter, producing a new discursive representation of the original event. Each 
representation of a social practice is a recontextualisation (van Leewen, 1996). If each 
of these recontextualisations express strong and unequal gender and power relations 
between the participants of legal events (e.g, lawyers, judges, appellants, complainants, 
etc), this is the message that legal practitioners will receive and be socialised into, and 
this is the structure they will probably reproduce in their social practices and in their 
discourse.
1.2.2 Focus and purpose of the analysis
This work focuses on, and is guided by, the following working questions:
a) How does the discourse of appellate decisions on cases of rape describe and 
represent women and men, and how do these texts construct and depict gender 
relations, gender roles and sexuality?
b) What myths, stereotypes and ideological assumptions about men, women and 
sexuality do the representations of rape, rapist and rape victim express, draw upon 
and reinforce?
c) What influence do the representations and categorisations of rape offenders and rape 
complainants by judicial discourse exert on the outcome of sentences on rape cases?
d) How does the discourse of a rape trial and its subsequent legal decisions fit into a 
broader pedagogical process where gender behaviour (including sexual behaviour) 
and gender identities are supervised, controlled, disciplined and punished?
9At the beginning of this chapter I argued that, in spite of representing notions such as 
justice for all* the legal system is also a creator and disseminator of injustices and
r'
discriminations. So much so that some theoreticians are sceptic about the ability of the 
law to remedy social and political problems4. Other theoreticians, however, insist upon 
the need for a justice system, and believe that we should strive to breach the gap 
between ourselves and the law. As Waldron argues, “for all its dusty paraphernalia, and 
for all its openness to abuse, mystery, and exploitation, the law is something we should 
strive to claim and construct and insist on as our own” (1990, p. 190).
One of the ways of opening spaces of resistance inside the legal system is by 
adopting a critique of the law. In a more discursive vein, we should demystify the 
notion that the incomprehensibility of legal language is a fact of nature, impervious to 
our efforts to understand it. It is not only possible to understand legal language, but 
equally to challenge, criticise and deconstruct legal discourse. A clear understanding of 
the discourse of law, its role, its links with power relations, of how language seems to 
be used more to obscure than to clarify legal procedures, is one way of claiming and 
constructing the law as our own. A possible apparatus to carry out an investigation of 
legal language and discourse is critical discourse analysis, with the help of social 
theories.
My purpose in this work is twofold: first, to investigate how the judicial discourse on 
rape, drawing from other social discourses (and at the same time feeding back into 
them), represents and categorises the event ‘rape’ and its two main participants, the 
attacker and the attacked. Second, I  am also interested in analysing how these
4 The feminist jurist Carol Smart, for instance, argues that the law is seen by many people, including 
people in the women’s movement, as capable of providing individual solutions for fundamental problems 
such as gender inequalities, class or ethnical problems. In her opinion, resorting to the law can be a 
misleading solution because “the legal ‘remedy’ individualises the social issues -  giving the individual 
the impression that the law can be used to resolve his, or less frequently her, personal problem” (1989, p. 
104).
10
representations apportion blame and responsibility, influence the outcome of sentences, 
and ultimately serve as a pedagogical space where modes of gender behaviour are 
established, evaluated and penalised.
Fowler (1996b) believes that official, public languages, such as the language of the 
government or the law, should be priorities for critical linguistic analysis for two 
reasons: first, because their official origins give them a privileged role in shaping 
attitudes and meanings within a community; second, because they are usually consumed 
in a passive way, since there is no direct channel through which we can respond to 
official texts.
The investigation of the questions above was guided by and based on the following 
theoretical background:
1.2.3 Theoretical rationale
This work is primarily based on the theoretical and methodological apparatus offered 
by critical discourse analysis, a branch of discourse analysis which first appeared with 
the seminal book "Language and Control", published in 1979 by Fowler et al. 
According to Fowler, the authors' interest in that book was to "theorise language as a 
social practice ... an intervention in the social and economic order, and one which in this 
case works by the reproduction of (socially originating) ideology" (1996a, p. 3). Critical 
discourse analysis draws heavily from the systemic-functional view of grammar 
proposed by M.A.K. Halliday (1985), who claims that the functions of linguistic 
structures are based on social structures. The term "functional" here has two meanings: 
it implies that linguistic forms correspond to linguistic use; and it also indicates that, as 
language plays different functions, or does different things, so the forms of linguistics
11
express and respond to the functions of linguistics (Fowler, 1996). The term 'systemic' is 
also quite relevant here: it indicates that each time language is used, in whatever 
situation, the user is making constant linguistic choices. These choices are realised 
lexico-grammatically, but they are essentially choices of meaning (Richards et al, 1992).
According to Fairclough (1989, p. 5), the term critical indicates that this approach to 
language aims at revealing the hidden connections between language, power and 
ideology. Critical linguists analyse texts (written or spoken) looking for evidence of 
how social structures and social practices determine the choice of linguistic elements in 
a text, and the effects these choices have on social structures and social practices (bi­
directional nature of discourse).
Apart from the framework of critical discourse analysis, this investigation draws 
heavily from the work of theoreticians and researchers in some other areas of applied 
linguistics and of the social sciences. One of them is the area of legal discourse, 
explored in chapters 2, 3 and 4 of this dissertation, with emphasis on the discourse of 
the criminal justice system (Goodrich, 1987; Gibbons, 1994; Maley, 1994; Stygall, 
1994; Wood and Rennie, 1994; Coates, Bavelas and Gibson, 1994; Conley and O ’Barr, 
1998; Gaines, 1999). Other areas of research which have contributed greatly to this 
investigation are: violence against women, specially in the area of sexual violence, 
discussed and illustrated in chapters 2, 3 and 4 of this work (Hall, 1985; Scully, 1990;
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Clark, 1992; Campbell, 1993; Dutton, 1995; Bergen, 1996); the legal treatment o f 
sexual crimes, discussed theoretically in chapter 2 and illustrated in chapters 3, 4 and 5 
(Adler, 1987; Temkin, 1987; “Radford, 1987; Edwards, 1981/1991/1996; Sampson, 
1994; Lees, 1997), and legal feminism, a new area of legal studies that aims to 
deconstruct the male-centred legal institution and culture from a feminist, post-modern 
perspective, which influenced the dissertation as a whole, especially chapter 2
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(MacKinnon, 1983/1987; Smart, 1989; Rhode, 1989; Fineman and Thomadsen, 1991; 
Graycar and Morgan, 1992). Finally, the work of Michel Foucault (1991) concerning 
the genesis and structure of the modern criminal justice system has also been crucial to 
the interpretations and analyses carried out in chapter 5. The interdisciplinary theoretical 
framework adopted in this study helped to achieve a better understanding of the nature 
of legal decisions on cases of violence against women, using this understanding as a 
point of entry to analyse the social, cultural and ideological implications of such texts.
1,2.4 Data analysis
The reported appellate decisions analysed in this dissertation all contained short 
descriptions of the assaults, and the judges’ reasons and decisions. There were 80 
different judges; of these, 74 were males, 1 was a female, and the remaining five were 
referred to with the title ‘judge’ plus a surname, which made it impossible to identify 
their gender. For analytical purposes, the cases were divided in accordance with the 
relationship between assailant and victim, as table 1.1 indicates:
13
Table 1.1
Types of rape present in the corpus
Type of rape Number of cases
Stranger rapes3
Rapes of virgins 6
Rapes of elderly women 4
Rapes of young or adult women 14
Marital rapes
Former partners or in the process of 15
separation
Present partners 0
Acquaintance rapes 4
Prostitute rapes 4
Total 50
a There were more appeals on cases of stranger rape than on cases of marital rape, 
acquaintance rape or prostitute rape. This is probably due to the length of the sentences; 
stranger rapists usually get longer sentences than known rapists (husbands, ex-partners, 
acquaintances) or men who rape prostitutes, and therefore attempt to reduce their 
sentences through an appeal to a higher court. On the other hand, rapists who have a 
previous relation with their victims are many times either acquitted or are awarded short 
sentences or non-custodial sentences (sentences which do not involve imprisonment), 
therefore they do not appeal.
As far as methodology is concerned, I will look at the lexico-grammatical choices 
(Halliday, 1985; Fowler, 1996a and b; Fairclough, 1995a and b; Coates, Beavin and 
Gibson, 1994) made in the appellate decisions, including under this category both 
lexical items (e.g. verbs, nouns, adverbs) and grammatical structures (reported speech 
v. direct speech) selected by the judicial writers to compose their legal decisions. I 
concentrate on these items because it is through them that the judges represent and
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categorise the events under legal analysis and their participants, and at the same time 
express their ideological positions and attitudes towards sexuality, gender roles and 
gender relations.
1.3 Organisation of the thesis
Chapter 2 presents a review of the literature in the areas of critical discourse analysis, 
legal discourse, gender studies and feminist legal studies which have to do with identity 
formation, the social and cultural view o f the problem o f sexual violence against 
women, and the legal treatment o f victims o f sexual violence. I start by presenting some 
characteristics of legal discourse which point to its hierarchical character and to its role 
in creating and maintaining power relations within the legal system. Next, I present a 
brief overview of the structure of the British judiciary, who are the British judges (in 
terms of social class, schooling, gender, age), how they come to acquire their 
institutional identities, and the impact their background has on legal decisions, After 
that I discuss how rape, rapists and rape victims are viewed both by social discourses 
and by the judicial discourse on rape, and how the social and legal attitudes towards 
rape influence the way men and women see sexual violence and see themselves.
At the beginning of chapter 3 I present an overview of vocabulary from the 
perspective of critical discourse analysis. This section will serve chapters 3 and 4, since 
they use the same theoretical and methodological framework. In this section I discuss 
how the choice of lexical items frequently expresses myths and stereotypes that underlie 
the judicial discourse on rape, and help to organise and divide men, women and sexual 
behaviour into categories. These categories, structured around prototypes and
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interpretative repertoires, establish relations of causality and responsibility and 
influence the outcome of legal decisions.
Chapter 3 discusses and illustrates how the event ‘rape’ is described and categorised 
by the discourse of appellate decisions; what constitutes a ‘real’, serious rape; what 
forms of rape are seen as less serious; and what consequences these categorisations have 
on the outcome of sentences for convicted rapists. Chapter 4 discusses and illustrates 
what I call the two main participants of a rape trial, the accused man (called the 
‘appellant’) and the rape victim (called the ‘complainant’). Similarly to chapter 3, in 
chapter 4 I also investigate how appellants and complainants are categorised, and how 
the categories used influence the final legal decision.
Chapter 3 and 4 should be read as a whole chapter divided into two parts merely for 
organisational purposes, Because of their similarity, there is a great amount of overlap 
in the examples presented in each chapter, since the same legal decision many times 
illustrates different facets of the representations of gender relations and gender roles and 
the views of sexuality and violence against women expressed by the judicial discourse 
on rape.
Chapter 5 presents an interpretation of the rape trial and of the sentences produced 
after it as spaces for a pedagogy of sexual behaviour. This chapter draws heavily from 
the theoretical views of Michel Foucault (1991), especially in what concerns the modem 
official power to supervise, control and punish behaviour, represented by the legal 
system. In this chapter I explore issues such as the functions of a sentence of 
imprisonment (from the viewpoint of the criminal justice system), the links between 
legal discourses and the discourses of. other social sciences, the potential for control of 
the body offered by a rape trial, and the use of the judicial discourse on rape as an
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attempt to reach or recompose social and sexual ‘normality’. The last chapter, chapter 6, 
presents some final remarks about the entire work.
As a last remark, I’d like to point out that immediately after the ‘References’ section, 
at the end of the work, there is a concise glossary of some legal terms used both in the 
appellate decisions under analysis, as well as in some parts of the analysis proper. The 
aim of this section is to explain some frequently used legal terms so as to facilitate 
reading for those who are not familiar with legal discourse.
Chapter 2
Representations and identity
2.1 Initial remarks
Following the ideas of Foucault, Norman Fairclough argues that "discourse is socially 
constitutive" (1992, p. 64). For Fairclough, as for other critical linguists, discourse not only 
reflects and represents society, it also signifies, constructs and constitutes society. One of 
the constructive effects of discourse can be seen in the creation and modification of social 
identities. Discourse helps to construct both social identities (or subject positions) and 
social relationships. This role of discourse corresponds to what Fairclough (ibid.) calls the 
'identity' and the 'relational' functions of language. The identity function refers to the ways 
social identities are constructed in discourse; the relational function refers to the ways 
discourse establishes and organises relationships among its participants. Fairclough goes on 
to say that discourse not only constructs social identities, but also contributes to processes 
of cultural change, in which social identities are rearticulated, reconstructed and redefined. 
In this chapter, I present a review of the literature on three main areas: legal discourse, 
sexual violence against women, feminist legal studies (especially concerning the issue of 
sexual violence). From this theoretical and methodological framework I discuss how social 
and legal discourses construct rape, rape offenders and rape victims, and how these 
discursive constructions influence the way judges, men and women see crimes of sexual 
violence, sexuality, and their own identities.
Our diverse social experiences and our historical and cultural positions exert a great 
influence on the way we are, the way we think and behave. That is why many areas of
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social studies are currently using the notion of the 'social construction of subjects'. Kress 
(1989b) argues that the term 'subject', borrowed from psychoanalysis, coupled with the 
metaphor of 'construction', represents a useful expression to discuss the social creation of 
linguistic subjects. Apart from looking at individuals from a social perspective, the notion 
of the 'constructed subject' brings into play the presence of power relations in society, and 
consequently in discourse (Kress, ibid.). The construction of subjectivity includes the 
formation of gender identities1. The process of acquisition of a gender identity is dependent 
on language, belief systems and social relations. Since belief systems and social relations 
operate basically through language, these three sources of subjectivity are closely 
interrelated. Language limits and constrains what can be said and what can be believed 
(Lees, 1997).
In order to contextualise the previous theoretical comments on the role of legal 
discourse in the construction of identities, I will start with a section on legal discourse, 
some of its characteristics, and its link with power. After that, I will discuss in more details 
the subject positions of judges, defendants (men) and complainants (women) in a rape trial. 
My aim in this third section is to consider how judges, defendants and complainants come 
to acquire their identities; to do so, I will also discuss some of the common-sensical notions 
that underlie the discourse of rape trials in general, and what effect these ideological 
assumptions have on the way men and women see themselves and gender relations. Finally,
I will present some concluding remarks.
1 In the scope of this work, ‘gender’ is understood as the sum of psychological, social.and. cultural elements 
that form femininity and masculinity, distinct from the concept of ‘sex’, which refers either to biological 
and anatomical aspects of the. human being, or to sexual relations. ‘Gender’ is a complex category, divided 
into three aspects: i) gender labelling (usually done at birth on the basis of anatomical features); ii) gender 
identity, which begins with the childhood perception (conscious or unconscious) of belonging to one sex, 
and which later on becomes more complex, involving a mixture (in different degrees) of masculine and 
feminine traits in every individual; nï) gender roles, which establish permitted and forbidden forms of 
behaviour for even person, in accordance with their biological sex (Dio Bleichmar, 1988).
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2.2 Legal discourse: power and control through language
Critical linguists believe that social practices and discursive practices are mutually 
supportive, i.e., language is both the basis and the recipient of wider discursive, social and 
ideological processes. Due to this interdependence between discourse and-society, social 
institutions rely profoundly upon the medium of language. In the words of Wodak (1996, p. 
15):
Critical discourse analysis sees discourse -  the use of language in speech and writing
-  as a form of ‘social practice’. Describing discourse as social practice implies a 
dialectical relationship between a particular discursive event and the situation, 
institution and social structure that frame it: the discursive event is shaped by them, 
but it also shapes them, ... [Discourse] is constitutive both in the sense that it helps 
sustain and reproduce the social status quo, and in the sense that it contributes to 
transforming it.
Discourse here is understood as a category that belongs to and derives from the social 
domain. In a broad social sense, ‘discourse’ (as an uncountable noun) is language use seen 
as social practice. In a more specific sense, ‘discourses’ (as a countable noun) are ways of 
signifying from a particular perspective (e.g. patriarchal x feminist discourse), modes of 
talking, ways of seeing/thinking (Fairclough, 1995a). Discourses are materialised in texts, 
which means that the linguistic features present in a text are determined by the 
characteristics of the discourse/s that text instanciates (Kress, 1985; Meurer, 1997).
Language plays a particularly important role in law, as most legal events (interviews 
between lawyers and clients, the creation of legal texts and written laws, hearings, trials, 
etc.) are basically linguistic. The interplay between law and language is probably as old as 
the appearance of the first organised human communities. Even before the creation of 
codified laws, language was already used to express the notion that each individual, as a
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member of a community, had rights and obligations. Basic legal concepts, such as ‘guilt’ 
and ‘murder’, existed in language before being codified in laws. In this sense, therefore, we 
can say that language constructs law (Gibbons, 1994). As Maley (1994, p. 11) comments, 
“the greater part of [the different legal processes] are realised primarily through language. 
Language is medium, process and product in the various arenas where legal texts, spoken 
or written, are generated in the service of regulating behaviour.”
Since language is instrumental to the control and regulation of human behaviour, we can 
also trace a parallel between language and power. Power, in the context of critical 
discourse analysis, is understood as “the ability of people and institutions to control the 
behaviour and material lives of others. It is obviously a transitive concept entailing an 
asymmetrical relationship: X is more powerful than/has power over Y” (Fowler, 1985, p. 
61).
For Fowler, social control is exercised through two linguistic processes: directive and 
constitutive practices. Directive practices include manipulative speech acts such as 
commands, requests, proclamations, naming patterns, etc, Constitutive practices are 
involved in the social creation of reality, i.e., linguistic practices that construct institutions, 
roles and statuses to preserve the hierarchic structure of society, giving privileged 
opportunities to the ruling classes and keeping other less powerful social groups in a state 
of “voluntary or involuntary subservience” (Fowler, 1985, p. 64). Legal discourse involves 
both kinds of linguistic practices. In this work, however, I will be more interested in the 
constitutive practices, those that help to shape identities in legal discourse, and to distribute 
power unequally among its participants.
The most marked influence of language in the maintenance of power differentials can be 
seen in the imposition of ideology in official and public institutions. According to Althusser, 
the existing power structure is mainly maintained by “ideological state apparatuses”, such
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as the church, the law, education, coupled with “repressive state apparatuses”, which 
include the police and the armed forces (in Fowler 1985, p. 67). The function of ideological 
state apparatuses is to maintain and legitimise the existence and behaviour of the ruling  
classes, and they do that, as Fowler puts it, by bathing society in official discourse: “by 
constructing and reiterating certain selected signs, [ideological/official discourse] insists 
upon a set of concepts that make up a certain reality - one that is favourable to the groups 
for whom the ideology is constructed” (ibid., p. 68). The law and order apparatus, which 
encompasses both an ideological (law) and a repressive state apparatus (the police), is 
particularly powerful.
One of the basic premises of critical discourse analysis is that linguistic practices both 
reflect and construct ideological assumptions. The view of ideology in use here is that of 
meaning in the service of power. Ideologies usually figure in texts in the form of naturalised 
implicit assumptions that, together with the explicit contents of the text, help to construct 
its meaning (Fairclough, 1995b). They involve the representation of some event from a 
particular perspective or interest in such a way that the relation between proposition and 
fact is not transparent and obvious, but mediated through representational activity. 
Ideological representation is called ‘opaque’ because it comes to be seen as a mere 
reflection o f ‘reality’, and not as a way of seeing events, facts or circumstances. Ideologies 
are also useful to construct and maintain unequal relations of power (Fairclough, 1995a; 
1995b).
Legal discourse can be seen as a discourse of power, both in its own right, as an 
example of an official, public discourse2, and also in the allocation of rights to speak among
The view of ‘public discourse’ used in this work is twofold: from a broader perspective, it means ‘the 
discourse of public consequence’; from a more specific, situated perspective, it means “discourse which has 
gained legitimation through institutional offices and procedures of official transmission. What is at stake is
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its participants3. In a legal interaction (e.g. a trial) subjects (judges) and clients 
(defendants/complainants) speak different languages. The specificity of the legal language, 
and the restrictions as to whom may speak it, rather than being just ‘formal’ and innocuous 
characteristics of legal language, serve as a means by which “the inner coherence of the 
group is maintained and its boundaries are clearly defined (outsiders do not use the 
characteristic forms)” (Fowler, 1985, p. 66).
In short, power relations, be they explicit or symbolic, are the backbone of most legal 
processes, especially those that take place in the courtroom. Concerning this specific legal 
arena, Maley says that “semiotically, the strongest meanings communicated by the physical 
setting of the [courtroom and behaviour of those in it are those of hierarchical power” 
(1992, p. 32). Power is structural. It is a product of, and a process by which, members of 
an institution organise their activities. Institutional power is produced and reproduced 
through organisational symbolism: hierarchies, access to specific discourses and 
information, and the creation of ideological symbols (Wodak, 1996b). In general terms, 
those who have, as a result of their role, more access to the language of the law, and more 
right to speak and control the discourse and the topics in the courtroom, have consequently 
more power. Legal power, therefore, implies linguistic power, i.e., familiarity with, access 
to and control over discourse.
In the last two or three centuries law has almost reached the status of a positivist 
science: “precise, certain, predictable, repetitious and also more importantly, alien to any 
specific context” (Goodrich 1987, p. 175). The discourse of the.law owes many of its
institutional boundary maintenance and institutional public impression management” (Scollon 1997 p 
44)
Van Dijk (1996) presents an interesting analysis of the connection between access to discourse and 
power.
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characteristics to Positivism4: an aura of universality, rationality, precision, and the notion 
that it expresses the crystallisation of ‘the truth’. Law is still shrouded in an aura of 
neutrality, objectivity and scientific method, as if the social events that are scrutinised by 
the judiciary could be purged beforehand of their social and cultural roots and rendered 
‘value free’. As Edwards claims, “in the application of scientific method to law is the false 
premise that all subjectivity and partiality will be washed away, This is the promise of law’s 
baptism. Law’s language befitting the discourse of reason and science camouflages its 
discretion” (1996> p. 1)
Nowadays many legal scholars defend a social approach to legal discourse. In the view 
of Goodrich, for instance, traditional legal culture is controlled by “the positivistic view that 
law is an internally defined ‘system’ of notional meanings or of specifically legal values, that 
it is a technical language and is, by and large, unproblematically, univocal in its application” 
(1987, p. 1). However, this view leaves out the social aspects of law and legal discourse, 
the fact that law is a “specific, socio-linguistically defined, speech community and usage” 
(Goodrich, ibid., p. 1), and that legal discourse belongs to a particular group or class and 
expresses relations of power over individuals and power over meaning.
Goodrich claims that law as discourse is characterised by two simultaneous processes: 
an appropriation and privileging of certain legal meanings or ideologies (modes o f 
inclusion) and a rejection of alternative, competing or threatening meanings or ideologies
4 Positivism: the doctrine formulated by Gomte which asserts that the only true knowledge is scientific 
knowledge, i.e. knowledge which describes and explains the coexistence and succession of observable 
phenomena, including both physical and social phenomena. Positivism has two dimensions: one is 
methodological (as above), and the other is social and political, in that positive knowledge of social 
phenomena was expected to permit a new scientifically grounded intervention in politics and social affairs 
[e.g. legal disputes] which would transform social life (in Jaiy, D. and Jary, J. (1991). Collins Dictionary o f  
Sociology. Glasgow: HarperCollins Publishers, pp. 484-85).
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{modes o f exclusion)5. Legal method defines its own boundaries, and only the questions 
which fall inside these boundaries are considered legal ‘issues’. The purpose of keeping 
legal method inside well-defined and well-defended boundaries is to maintain the aura of 
neutrality that encircles law and its decision makers; in addition, the notion that legal 
interpretation is based only on legal issues also exempts legal decision makers from 
accountability for unjust or biased decisions (Mossman, 1991). The interplay between 
modes of inclusion and modes of exclusion results in the apparent univocality of legal 
discourse.
Another important characteristic of legal discourse is its status as ‘knowledge’. 
Knowledge and power are intimately linked; from the very dawn of civilisation knowledge 
has been in the hands of restricted communities of power. Legal knowledge, including the 
mastery of legal language, is no exception: in Western societies knowledge has always been 
produced and kept within the boundaries of institutions financed and controlled by religious 
and secular power (Goodrich, 1987).
Legal discourse, maybe more than other forms of knowledge, is deeply linked to the 
concept o f ‘truth’. Legal practitioners (especially judges), in the positivist tradition, are not 
just ‘learned’ individuals but individuals who represent and practice a rational, objective 
and neutral discipline: the law. Their word, both knowledgeable and ‘holly’, carries an 
enormous amount of power.
5 A good illustration for tlus point is a stuch oflitigant accounts carried out by Conky and O’Barr (1998). Alter analysing more than a 100 
trials, th^ -' concluded thal litigant aooounts present two forms: rule-oriented accounts and relatiaial acoounts. In rule-oriaited aooounts the 
daim for kgal protection is based on ^ jedfic formal nM  obligations and duties (such as the ones found in contracts or laws), and oily 
evicbxE idated to the njlesiiiquestion is p reyed  In relational aooounts tliedaim for legal relief is brnad on general tnlesnfsnnial mnHnri 
ie . the litigant presmls him/haxlf as a good dtizax who fulfils hMier social obligations, being thus entitled to lair treatment (tlsre isan 
emphasis on personal and aodal details). Whal Conley and O’Ban observed was tliat iul&orientod aooounts, dosor to tie aunts’ mac 
tainted and ju fecatel agaida, woe favoured over relational aooounts related to a social agenda generally oonsidaed irrelevant by te^l 
cants. Rule<Entrod \aaons ofevatis. by fitting in with the courts’ ideologies, tendlobe included m legal rfisnrcire whilorptatinrtal ypnannc
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However, modem Western society, far from being characterised by rational or logical 
social events, is going through a growing cultural, political and economic crisis (marked, 
among other things, by constant changes in social and cultural values, high unemployment, 
unequal access to wealth* education, etc.), which makes social relations particularly 
complex and diverse. How does the legal institution deal with this continuous process of 
social change? From the evidence of legal texts, we can detect an effort from the courts to 
keep up with certain social changes, such as changes in social values and lifestyles. 
However, the discourse of rape cases is still bound- to and restricted by traditional 
definitions of what constitutes a ‘woman’, a ‘man’, a male-female relationship, family life, 
sexuality, parenthood, marriage, etc. We can detect in these texts the presence of 
conflicting ideologies living side by side, even though in general terms a gender-biased view 
of the world still sets the tone.
Philosophical Positivism has armed legal discourse with its rhetoric of universals, and 
with the self-protective doctrines of unity, coherence, logic, objectivity, and truth 
(Goodrich, 1987). The ideological advantages of Positivism are that it constructs a social 
order based on hierarchy (the sources of law) and authority (judicial practice). Therefore, 
as Goodrich points out, “the choice to pursue [the positivist] project is a political one” 
(ibid., p. 211). In theoretical terms, the positivist project defines legal knowledge and legal 
discourse as the study of ideal states of affairs, ignoring the historical and social 
construction of reality and human relations.
The next section of this chapter will deal with the fixed institutional and social roles 
which are assigned to the main participants of a rape trial: the judge, the defendant and the 
complainant.
2 .3 Representations and identity formation in the discourse of legal decisions on rape cases
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2.3.1 Judges
In order to act within an institutional domain* we are expected to be subjects formed 
by/within the ideologies, rules and boundaries of that institution. These constraints will 
influence not only our identity, but also the way we interact with ourselves, our peers and 
‘outsiders’. Scollon argues that “identity is inseparable from participation in a community 
of practice, and therefore the study of identity and the study of communities of practice are 
inseparable studies” (1997, p. 43). Institutional discourse is also ideological because, in 
acquiring the discursive norms of the institution, one also acquires the ideological norms 
(Fairclough, 1995a).
In the judicial context, legal education is perhaps the first step in the process of 
acquiring an institutional identity. And the identities of legal practitioners tend to present a 
great deal of homogeneity. If we consider the restrictions (social, financial, educational) 
and the highly competitive mode of entrance into law school, we can begin to visualise a 
certain uniformity among future professionals. And entry is just a preliminary stage in a 
long process. As Goodrich argues, “entry into law school is the start of an extremely 
lengthy process of socialisation into the techniques and language of an authoritarian 
hierarchy” (1987, p. 172).
To contextualise the process of identity formation of English judges (especially High 
Court ones), I will give a brief overview of how legal practitioners come to be High Court 
judges. In England, judges are selected from the ranks of barristers (see glossary) of 
between fifteen and twenty years of practice. The judges who preside over the Courts of 
Appeal, for instance, are appointed by the Lord Chancellor, who is a member of the 
cabinet. Since these judges are chosen by a member of the government, after consultation
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with the Prime-Minister, we can ask ourselves to what extent an active political life and 
involvement with the government of the day can influence the appointment and the 
decisions of an English High Court judge. Referring to the selection of judges, J.A.G. 
Griffith contends that “ability by itself is not enough. Unorthodoxy in political opinion is a 
certain disqualification for appointment” (1977, p. 209).
It is also interesting to look at the social and academic background of English judges. 
Surveys covering the period from the 1880s to the 1970s show that most members of the 
senior English judiciary come from the upper and upper middle classes and have been 
educated in public schools and Oxbridge. Concerning their ages, English judges are usually 
appointed at about 52 or 53. Appeal judges, given the system of promotion, are 
considerably older: their average age is between 65 and 68 (Griffith, 1977, pp. 25-7).
The English judicial profession is also very homogeneous in terms of gender. In 1983 
there were only three women High Court judges6 out of a total of 77, and 10 women circuit 
judges7 out of a total of 339. According to Polly Pattullo, the “typical profile of all those 
High Court judges appointed between 1980 and 1982 is of a 55-year-old white male, 
educated at one of the top public schools and Oxbridge and an experienced barrister and 
QC [see glossary]” (1983, p. 6). In short, senior English judges are middle-aged to elderly; 
probably three quarters of them have attended public schools and-later Oxford or 
Cambridge (very few judges come from working-class backgrounds). In political terms, “it 
is probable (though judges do not parade their political views) that the overwhelming 
majority of judges are somewhat conservative” (Atiyah, 1995, p. 12).
 ^Judges of the main civil court in England.
England is divided into six circuits for judicial business. In each circuit sits a Crown Court judge or a 
County Court judge.
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Considering the homogeneous social background, age and gender of English judges, it is 
not surprising to find that judicial decisions in political or moral cases tend to show a great 
deal of consistency. According to Atiyah, “[legal practitioners] do tend to be somewhat 
historically minded, at least in the sense that they often tend to perceive the world, the law, 
and the legal system in ways which other people would regard as old-fashioned or even 
obsolete” (1995, pp. 4-5)
One common question posed both by legal scholars as well as by scholars and 
researchers in other branches of the social sciences, is if judges are neutral or biased. 
Another way of posing this question is to ask if judges are political in their professional 
practices and decisions. According to Waldron (1990, p. 119), “whatever we think of the 
way judges make their decisions, the effects of their decisions are undoubtedly political”. In 
order to qualify his position, Waldron points out five different meanings of the word 
‘political’: (i) part of the political system; (ii) “their decisions make a difference to the 
allocation of power, liberty and resources in society” (Waldron, ibid, p. 119); (iii) involved 
directly in political interactions with others; trying to influence, persuade or pressure one 
another; (iv) biased towards one side or another in a partisan dispute8; (v) consciously 
motivated by ideological or moral beliefs.
According to Waldron, there is no doubt that judges are political in senses (i), (ii) and 
(iii), but it is controversial if they are political in senses (iv) and (v). My analysis, presented 
throughout this thesis, leads me to believe that they are indeed political in sense (iv), that is, 
their backgrounds and their institutional identity definitely influence their decisions.
o
As Waldron (1990, p. 121) points out, “the bias may or may not have been conscious, and it may or ijiay 
not have been articulate”. In a more critical discourse analysis vein, judicial bias may be ideological. Judges 
cannot help being influenced by their background and “the conservative ethos of their office” (ibid, p. 1^1).
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Being political is not synonymous of something negative -  senses i, ii and iii are not. 
What is being questioned here is the myth that the law and legal decisions are impartial and 
neutral -  that is, impartial in relation to the parties involved in a legal case. There is 
evidence that judges, usually men, many times express bias in favour of male parties, for 
example in legal decisions concerning sexual crimes.
However, it is important to remember that judges, as human beings, also vary in their 
opinions and decisions, being influenced both by personal and social prejudices and 
stereotypes. The premises that underlie their discourse, and the authoritarian and gender- 
biased ideologies from which such premises are drawn, are many times inarticulate and 
unknown to them on a conscious level. Fairclough draws an interesting distinction between 
personal values and beliefs, which exist on a conscious level, and ideological concepts, 
which are generally unconscious. He says that “[discourse] subjects ... are typically 
unaware of the ideological dimensions of the subject positions they occupy. This means of 
course that they are in no reasonable sense ‘committed’ to them, and it underlines the point 
that ideologies are not to be equated with views and beliefs” (1995a, p. 42). The discourse 
of the criminal justice system, for instance, as will be seen in chapters 3 and 4, looks very 
insensitive to women’s perspectives and points of view. However, this insensitivity is 
probably based more on unconscious assumptions about gender relations and. gender roles 
than on an intentional wish to oppress.
Even though it may be argued, from a critical perspective, that the discourse of law 
expresses patterns of discrimination against minority groups (e.g. blacks, the poor, women, 
gays), there is a widespread notion that judicial decisions are neutral and rational, and that 
the judiciary decides disputes based on the law and on impartiality. It is important to 
highlight this feature of judicial discourse because neutrality here goes beyond impartiality: 
it also means that judges should produce judgements without touching into matters that are
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not strictly related to the case before them (Griffith, 1977). According to the principle of 
neutrality, social issues related to particular cases should not interfere with or influence 
legal decisions9 (rule-centred approach). Judges are constructed both by folk and official 
discourses as mere arbiters in conflicts between individuals or between individuals and the 
State, with no personal or political agendas. However, as Griffith argues, “neither 
impartiality nor independence necessarily involves neutrality, Judges are part of the 
machinery of authority within the State and as such cannot avoid the making of political 
decisions” (ibid, p. 190).
The prestige (both within the legal institution and in society at large) and the powerful 
position occupied by senior members of the judiciary obviously do not lead to an attitude of 
humility, of embracing alternative views or ideas. Many judges are encouraged to see 
themselves as infallible oracles, therefore not searching their minds for unconscious bias. 
Judges are also unlikely to challenge their views of justice or fairness, or to question if 
other social groups hold the same or different views. Even in questions of fact, they are 
likely to follow their intuitions or instincts about the case at hand, without considering the 
subjectivity or partiality of these intuitions (Atiyah, 1995).
In broad terms, judicial discourse represents the establishment and strives to keep things 
as they are. Having said that, I want to point out that to argue that the judicial discourse 
works to protect the existing social order does not mean that all judges are 
impervious to cultural, moral and social changes. Judges can present in their discourse 
traces of social/cultural changes. However, judicial attitudes will always change belatedly, if 
at all. In the opinion of Fineman and Thomadsen (1991), law can reflect and even facilitate
9 Ase?oialaim f^oins<aiK i^nvd\«rnai^sociaLpdilicalandeooiraik: issues, issues wloehaie rarefy, ifever, raraad or mentioiEdintte 
drawrae of rape trials. Tie findings a London suruy on rape carried out tythe WAR (Women Agiinst Rape) group in the early 1980s 
indicated that in tiie London area, rape and ether sexual aimes were related to current questions and ddxfles about transport, housing 
policy; welfare, women’s financial dependence, tlie pdioe and tic law on rape (Hall 1985),
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social change, but hardly ever initiate it. This is so because the implementation of legal rules
reflects the views and beliefs of dominant, majority culture. As I said before, one of the
functions of judicial discourse is to maintain the status quo, not to challenge it. Referring to
the ideologies that shape the English judicial discourse, Griffith (1977, p. 214) says that:
Law and order, the established distribution of power both public and private, the 
conventional and agreed view amongst those who exercise political and economic 
power, the fears and prejudices of the middle and upper classes, these are the forces 
which the judges are expected to uphold and do uphold.
2.3.2 Women as complainants or rape victims
From the mid-70s on, there has been a great concern with the plight of the rape victim, 
and much has been researched and written around three main areas: the needs of the victim, 
the inadequacies of institutional responses to rape, and the modification of laws about rape 
(Adler 1987).
According to Adler, modern western society presents an ambiguous attitude towards 
rape complainants. On the one hand, rape is recognised as a serious crime and there is a 
growing awareness, since the mid-1970s, that rape complainants are roughly treated by the 
law and order institutions. On the other hand, society (including the legal establishment) 
still condones violence against women, and in spite of superficial changes in the language of 
legal decisions on rape trials (probably due to internal policies aiming at a more politically 
correct way to refer to women, blacks, the poor, homosexuals, etc), misconceptions, 
stereotypes and myths about sexuality and gender relations still sustain and shape the 
discourse of rape trials (see the representations of complainants and appellants in chapter 
4). The ambiguous, contradictory and confusing messages sent from private and public 
discourses about rape have far-fetching negative consequences, such as the low rate of rape 
reporting. As an American writer commented (Woods, in Adler 1987, p. 168):
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Until the time when the rape victim is no longer looked upon with suspicion and 
distrust, most rapists are likely to commit the crime with impunity. The bias against 
the rape victim ... can only be dispelled if people become aware of the quandary in 
which she has been placed by a society which tends to adopt a male perspective.
Some studies indicate that as little as 8 percent of rapes come to the attention of the 
police (Adler* 1987). Rape is still a very elusive (or underreported) crime, a crime 
connected with feelings of shame, guilt, fear and pain (fear of police and legal handling, of 
exposure, of losing one’s social status and good name). Traditionally women learn to keep 
quiet about rape, to handle their shame and pain silently, and this social training is achieved 
greatly through the discourses that surround, describe and construct rape.
Studies in diverse areas of the social sciences (e.g. law, sociology, psychology, the 
social services) have argued and demonstrated that both the police and judicial handling of 
rape complainants express a great deal of sexism, discrimination and stereotypes involving 
women, men and the way they relate to each other. Far from being innocuous, this gender 
bias is in great part responsible for the low reporting rate of rape offences and the low 
conviction rate of rape trials (Hall* 1985; Edwards, 1996; Lees* 1997). In RADs, the 
gender bias is much more diluted than at the level of trial decisions, due to the nature and 
status of Appeal Courts: these courts represent one of the highest levels of the English legal 
system, and as such they have to be much more careful about their language10, and much 
more political in their dealings with members of ‘minority’ groups such as women11. 
Nevertheless, as I will argue and illustrate in the following chapters, the same 
misconceptions, myths and stereotypes that sustain social practices, police procedures, trial
10 The Judicial Studies Board has been offering training to British magistrates and circuit judges (lower
court judges) in specific topics, such as ‘human awareness’, to teach them not to use offensive language 
and attitudes towards homosexuals or other minorities (Darbyshire 1996).
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proceedings and trial sentences, are frequently reflected, incorporated and re-stated in 
appellate decisions.
One of the issues involved in a rape trial is that of violence against women. We have 
come to see the social phenomenon of violence as something quite common, almost as part 
of our everyday lives. This process of naturalisation and trivialisation of violence is to a 
great extent a discursive phenomenon; sexual crimes, for instance, are daily described, 
discussed and explored in the discourse of the media, of religion, of science, and of law. In 
Sampson’s words, the public coverage of sexual crime has moved it “from the realm of the 
extraordinary into the everyday” (1994, p. 43). Sociologists believe that social problems are 
not just a simple reflection of objective conditions, but are also socially defined. This social 
definition establishes the nature of the problem, how it is to be approached and what is to 
be done about it (Bergen, 1996). Applying this to a discursive approach, we can say that 
the discursive construction of a problem such as violence against women, be it by the 
media, the law or the family, will exert a great influence on how gender violence is seen and 
how its perpetrators and victims are treated.
Added to the social and discursive trivialisation of gender violence, terms such as 
‘domestic violence’ and ‘marital rape’ are recent additions to our language. As a result, 
many “women have historically lacked a social definition that allowed them to see the abuse 
[they suffered] as anything more than a personal problem” (Bergen 1996, p. 40)12. The 
normalisation and trivialisation of phenomena like rape and domestic violence leads 
countless women to see their violation as unimportant or their own fault, and to believe
I* In addition to that, appeals focus on issues of law and do not include all the details of the rape or of the 
trial. Therefore, their style is more formal and their contents less graphic than trial transcripts or trial 
sentences.
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they should not ‘fuss’ over it. That is what Ruth Hall observed in her contact with sexually 
assaulted women at the Women Against Rape (WAR) centre in London, In her words 
(1985, p. 23):
Women’s view of what has happened to us, and of who is to blame, is coloured by 
what others may think, and by how it would be seen in the courts or in law. If we 
were raped in a situation seen as ‘risky’, or if no ‘force’ was used, or if the rapist was 
a friend, or a boyfriend, it is hard to challenge the judgement that we have no right to 
complain.
Besides being traded in society, this body of myths, stereotypes and ideological 
assumptions about male and female sexuality and gender relations has also been 
incorporated into statutory law and common-law, as well as in the discourse of legal 
practitioners (lawyers, judges, etc). There is an interplay between legal discursive practices 
and broader social practices: cultural/ideological views of gender-sex relations shape legal 
practices and judicial texts, which in turn construct and reinforce commonly held views of 
sexual and social behaviour (Edwards, 1996).
One of the most damaging notions still traded in rape trials and legal decisions on rape 
trials is that rape is usually motivated by the assailant’s sexual needs^. However, rape is 
not merely about sex, but mostly about power, frustration and anger (Adler, 1987;
In her survey of survivors of marital rape, Bergen (1996) observed that older women (and several 
younger ones too) had difficulty in identifying their experiences as wife rape because they saw sex as their 
duty, something that was part of the expected behaviour of a ‘good wife’.
1 3
I’m not implying that the view of rape as sex, shared by many legal practitioners, eliminates the 
criminal nature of the offence. Rape seen, or interpreted, as sex is still considered a criminal offence liable 
to harsh punishment. My point here is that we can look at rape from different perspectives and with 
different focus of attention: we can concentrate on the sexual aspect of the offence, interpreting rape as a 
crime motivated by a need to satisfy sexual cravings, or we can focus on the links between rape and 
relations of power, interpreting it as motivated by a wish to subjugate, dominate and humiliate the victim. 
The two different focuses, or views, imply different objects of punishment: when we focus on the sexual 
aspect of the offence, the presence of physical violence becomes and important matter, and the offender is 
punished and possibly sent to prison to protect society from his ‘uncontrollable’ sexual drive. On the other 
hand, when we focus on the elements of power and domination expressed in a rape, the intrinsic violent 
nature of the act comes to the fore and physical violence is no longer a measure to determine the 
seriousness of the offence. According to this second interpretation, what should be punished and controlled
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McLean, 1988; Rhode, 1989; Smart, 1985; Edwards, 1981,1996; Lees, 1997). As Adler 
notes (1987, p. 11), the problem with seeing rape as the outcome of frustrated sexual needs 
is that:
This belief provides the basis for a whole series of misconceptions about both victim 
and offender. So long as rape is seen as an act of sexuality rather than aggression and 
hostility, it will continue to be interpreted as predominantly pleasurable to both 
parties, rather than as harmful to the victim.
From a gender perspective, rape is grounded on aggression and a wish to dominate -  
usually the ‘weak’ and the vulnerable (such as children) (McLean, 1988)14. By saying that I 
am not denying that there is a sexual element in rape, rather I am arguing that its sexual 
connotation is different from the notion of sex most of us have. Most feminist researchers 
and theoreticians agree that rape is basically about violence and domination (see 
MacKinnon, 1983; Graycar and Morgan, 1992); the sexual abuse is a weapon used by the 
assailant to inflict an extra layer of insult, pain and humiliation on his victim. If we could 
pinpoint the genesis of sexual assault, it would probably be the existence of unequal 
positions of power between people (men and women, adults and children, blacks and 
whites, rich and poor, etc). As McLean contends, “it is apparently powerlessness (in 
political, social, sexual or physical terms) which makes certain people targets for abuse” 
(McLean 1988, p. 205)15.
by a legal decision on a rape case is the wish to dominate and humiliate the other, a wish that can be 
satisfied through several means, of which forced sex is just one.
The most recent attempts to theorise and explain sexual crime fall broadly into three schools: the 
sociological, which explains the occurrence of sexual crimes (especially rape) by the operation of relations 
of power and gender in society; the biological, which relies on Darwinian theories of evolution or the 
influence of hormones on behaviour; and the psychological, which links sex crimes to the psychological 
make-up of individuals (Sampson, 1994, pp. 6-7). Judicial discourse presents traces of both the biological 
and the psychological theories in its interpretation and representation of rape (see chapters 3 and 4):
In South Africa, for example, there has been of late a tremendous increase in the number of rapes (more 
than a million victims each year). Carol Bower, director of a rape crisis centre in Cape Town, links the 
phenomena of apartheid and colonisation to the increase in gender violence. In her opinion, many South-
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Discourse plays an important role in achieving control over sexuality. In his work “The 
History of Sexuality” (1979), Foucault argues that legal prohibitions, exclusions and 
limitations on sexuality are linked to particular discursive practices. According to him, it is 
by establishing prohibitions and regulations on sexuality within legal and medical discursive 
practices, among others, that control over female sexual behaviour is achieved (Edwards 
1981j p. 13). The way women perceive the phenomenon of gender violence and sexual 
crimes, for instance, has a direct impact on their social behaviour. Studies carried out in 
England indicate that fear of crime acted as a ‘curfew’ for women, leading them to become 
‘street-wise’, adopting strategies of avoiding men, keeping to well-lit streets, carrying 
something to defend themselves, etc. Fear of sexual attacks circumscribes women’s modes 
of living, behaviour and social activity (Edwards, 1991).
According to Smart (1989), the legal discourse on rape is characterised by a great 
emphasis on, and a concern with, sexuality, especially female sexuality. Law sees the body 
and its activities as an area of legal jurisdiction. From the time of the appearance of the first 
codified laws until today, the female body (particularly in its sexual and reproductive 
capacities) has been seen as an object of legal regulation, control and punishment (Smart, 
1989). Several legal and social researchers have contended that the discourse of law 
constructs the female body as diseased, hysterical, or immoral. Susan Edwards (1981), for 
instance, argues that the discourse of rape trials is ripe with notions about female passivity, 
women as victims, and female culpability. Edwards says that women are their sex for legal 
discourse. In other words, for the legal culture sexuality is the main trait, the one that 
constructs, defines and shapes a woman’s identity. This is done by constructing a specific 
feature of the woman’s behaviour (e.g. her sexual history) as dominant, therefore giving it
African men feel they can regain the political and social power they have lost through the use of physical
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‘master status’ (Liebes-Plesner, 1984) (see case 6 in appendix). Other characteristics are 
either made to fit into this dominant one (‘auxiliary traits’) or, if conflicting, are 
downplayed. The discourse of rape trials constantly invokes images of motherhood, 
chastity, promiscuity, the ‘bad girl’, the virgin, the forgiving wife, etc., creating a portrait of 
women which is flat and uni-dimensional (see chapter 4, section ‘Complainant’). According 
to Liebes-Plesner’s (1984, p. 186), this narrow depiction of women is by no means 
uncommon:
Society does not perceive that the personality of a woman can combine different 
characteristics. Rather than being perceived as an integrated personality which 
incorporates both maternal love and passion, a woman is categorised one- 
dimensionally. She is either good or bad, motherly or sexual, Madonna or prostitute, 
innocent and pure or scheming and seductive. This split image is expressed in all 
forms of popular culture.
2.3.3 Men as defendants or rapists
I have argued that discourse is socially constitutive, constructing institutions, social 
relations and identities. In this section I will make some considerations on how discursive 
practices lead men to see sexual violence as trivial, normal, even acceptable. Referring to 
the link between the process of identity formation and language, Scollon contends that our 
individuality is constructed from the language of the world around us. He refers to what is 
inside us as ‘thought’, and what is outside us as ‘behaviour’. Following this line of 
thinking, the behaviour of individuals is shaped by the process of internalisation of public 
discourse in the form of thought (or ‘inner speech’), which is then externalised as individual 
behaviour (including speech behaviour). In Scollon’s words, “the behaviour of the
and sexual violence (‘Folha de S.Paulo’, Sunday October 17 1999).
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individual is derived directly from public discourse by way of this process of socialisation” 
(1997, pp. 45-6).
Even though not all men become involved with or accept violence, in modem Western 
patriarchal society the hegemonic or dominant model of masculinity is aggressive and 
misogynist (Newburn and Stanko, 1994). In spite of that, violence (including gender 
violence) is theorised by the discourses of law and morality as ‘wrong’. Sociologists have 
noticed that people who have performed acts defined socially or legally as ‘wrong’ can and 
do use discourse to present themselves as ‘normal’. In the context of rape, for instance, 
Diana Scully (1990) investigated the ‘vocabulary of motives’ of rapists, i.e., the linguistic 
devices convicted rapists use to interpret and explain their acts, and to make them look 
socially and culturally acceptable.
During her research, Scully observed that, discursively speaking, convicted rapists fell 
into two categories: admitters and deniers. ‘Admitters’ used excuses in an attempt to 
explain why their behaviour was rape but they were not rapists. The ‘denier’ type, in 
contrast, admitted that rape is usually impermissible, but argued that, in their particular 
cases, there were justifications that made their behaviour appropriate, if not right. As Scully 
observed, “like others in our society, these men set very narrow limits for the behaviour 
they would consider rape” (1990, p. 115). The convicted rapists studied by Scully 
constructed their justifications linguistically, and relied on well-known stereotypes about 
women to justify their actions. In the accounts o f ‘deniers’, for instance, the victim and her 
behaviour were frequently described in such a way that the rapes were made situationally 
acceptable. Scully concluded that the mastery of a certain vocabulary seemed to be basic in 
the process of learning to accept, justify and carry out a rape.
This work shares the view that rape is, for the most part, learnt behaviour,, acquired in 
the same way as any other kind of behaviour: socially in direct association with others as
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well as indirectly through cultural contact. From this view, “learning includes not only 
behavioral techniques but also a host of values and beliefs, like rape myths, that are 
compatible with sexual aggression against women” (Scully, 1990, p. 59). As linguistic 
behaviour learnt from society, the use of discursive explanations and manipulations to make 
rape and other sex offences look normal is present not only in the discourse of rapists, but 
also in the discourse of the criminal justice system. Both rapists and legal practitioners 
(such as judges) build their explanations for rape based on knowledge acquired from 
society, a knowledge which expresses what our culture considers acceptable.
Scully offers a sociological explanation for the apparent insensitivity of many of the 
rapists she interviewed towards their victims. She argues that rapists have difficulty in 
putting themselves in their victims’ shoes and understanding their perspectives. This lack of 
empathy is intimately related to how power is distributed between the genders. Powerful 
people have few reasons to put themselves into the position of less powerful ones. For the 
less powerful person, on the other hand, it is vital to learn to understand and anticipate the 
behaviour of others. For men, for instance, role-taking with women, i.e. trying to see things 
from a woman’s perspective, is not essential, while for women role-taking with men “is a 
survival strategy” (Scully 1990, pp. 115-6)16.
Another researcher who links gender violence with power is the psychologist Donald 
Dutton. In his view, abusive men show an extreme need to control intimacy. Dutton argues 
that abusive men generate power by dominating or attacking women; they feel the need to
Research indicates that some women develop a ‘traumatic bonding’ with their aggressors (Dutton, 1995, 
p. 57). In Freudian theory there is the term identification with the aggressor, used to describe the 
paradoxical bonding sometimes formed between aggressor and victim. A person who is powerless in a life- 
and-death situation may come to identify with her attacker as a way of avoiding danger. According to Anna 
Freud, a potential victim believes that if she could see the world through her aggressor’s eyes, she might be 
able to save herself from destruction (in Dutton ibid, p. 56).
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have an impact on others, especially their partners, and this impact is frequently achieved 
through violence (Dutton 1995, pp. 33-4).
2.4 Final remarks
I have argued here that discourse is socially constitutive; this, however, does not mean 
that subjectivities are static: discourse helps to construct identities both in conventional and 
in creative ways (Fairclough, 1992). Eairclough points out that, due to the heterogeneity of 
texts, there is an ongoing negotiation between identity and difference; texts express 
processes of articulation, désarticulation and rearticulation which upset social identities. 
However, even though identities might be constantly reshaped in post-modern times as a 
result of changing social, political, cultural or economic influences, relations of power and 
domination still mark many texts, and official discourses particularly still resort to processes 
of naturalisation in order to present their views of the world as given.and unproblematic.
The judicial discourse on rape lays bare patterns which are not restricted to the legal 
system, but which function symbiotically with the way sexual violence is treated in society 
at large. According to these patterns, the attacker is not always held entirely responsible for 
his actions, and the victim may be called upon to share some (if not all) of the blame.
As pointed out earlier, only a small proportion of rapes are reported, and an even 
smaller number of the reported cases ever come to trial17. The ones which do, however, 
play an important symbolic role. Criminal trials are symbolic in the sense that their main 
actors, e.g. the defendant and the victim, represent social roles; the trial itself embodies the 
notions of a 'good' society (and a 'just' and 'reliable' criminal justice system) and the
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achievement of justice in individual cases (Bumiller, 1991). However, rape trials symbolise 
not only values such as ‘justice for all’ and a ‘reliable’ justice system, but also important 
social values concerning women, men and their relationships. The discourse of rape cases is 
an example of social values transformed into'social action, and it has the power either to 
strengthen these values or subvert them (Conley and O’Barr, 1998). According to Liebes- 
Plesner, the stereotypes related to female social and sexual behaviour constructed during a 
rape trial (by defence lawyers, prosecutors and judges) “are perceived as fulfilling a social 
purpose parallel to that of myths and folktales, confirming the notion that trials are moral 
lessons rather than an efficient way of solving disputes” (1984, p. 173).
The discourse of a rape trial, rather than advancing female rights, can actually work to 
disempower women (one example is the trivialisation of domestic sexual abuse; see 
chapters 3 and 4). One of the most perverse effects of discourses on rape is that they can 
exert a great influence on the way women see themselves, their attackers and the violence 
they have been exposed to. Different women may define their violation in different ways, 
especially when their cases do not fit the accepted stereotypes or the legal norms. Their 
own difficulty in acknowledging that what they went through was rape, added to feelings of 
shame and guilty, and to a well-founded fear of the handling of the criminal justice system, 
leads countless women not to report sexual attacks.
In the following three chapters, I will discuss and illustrate how the judicial discourse of 
RADs on cases of rape represents the event ‘rape’ and its main actors: the assailant and the 
victim. I will also discuss how these linguistic representations influence the way event and 
actors are seen, the sentences given to sexually aggressive men, and ultimately the way 
women and men see themselves, their sexuality and the issue of gender violence.
For further comments on the amount of rapists who are eventually convicted by the British criminal
17
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justice system, see Hall, 1985; Adler, 1987; Smart, 1989; Sampson, 1994; Edwards, 1996; Lees, 1997.
Chapter 3
The use of categorisations systems in the judicial discourse on rape - The event ‘rape’
3.1 Tnitial remarks
Much has been saids investigated and discussed about the tough handling of rape 
victims by the court system during a rape trial. Nowadays it is fairly well established 
that the victim suffers what is sometimes called a ‘double rape’ : she is first raped by her 
assailant, and she is then ‘raped’ again by the Court system, in the sense that in both 
instances she loses all her privacy, and during the trial every detail of her past and 
present sexual and social life is scrutinised. My work explores yet another dimension of 
this ‘double rape’: the judicial discourse used to construct the legal responses to appeals 
on rape cases. My aim is to add to this well established line of inquiry (see Liebes- 
Plesner, 1984; Adler, 1987; Radford, 1987; Smart, 1989; Coates, Bavelas and Gibson, 
1994; Edwards, 1981, 1996; Conley and O’Barr, 1997; Lees, 1997; etc.) by 
investigating how the linguistic and discursive structure of legal decisions contribute to 
the gender-biased treatment given to victims of rape.
In the following chapters I will investigate how the judicial discourse constructed by 
RADs on rape cases represents the drama of a rape trial. To do so, I will look at the 
vocabulary used in RADs to depict the sexual assaults, i.e. the event, and its main actors
-  the accused man and the victim. Certain images are very constant throughout the texts. 
These images, or myths, correspond to and express common-sensical beliefs about men, 
women and sexuality. As Wodak (1996, p. 10) observes, myths are “secondary semiotic 
systems, which both insiders and outsiders are supposed to believe and which mystify
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reality. A second reality is thus constructed and naturalised”. A critical analysis o f the 
judicial discourse on rape, such as the one proposed here, aims to deconstruct this 
discourse, i.e. to expose some of its unassailable truths as myths.
3.2 Vocabulary
The sexual mythology that surrounds rape starts with the victim specificity: until 
recently only women could be raped by penis penetration of the vagina, and the 
majority of rape trials today involve a female victim (McLean, 1988)1. Since until 
recently the law stated that only women could be raped, it leads to the conclusion that 
perhaps there is something in women that leads them to be raped. Feminist scholars also 
contend that the ‘femaleness’ of the victim leads to harsh official treatment because 
official institutions entertain preconceived and prejudiced notions about gender. 
According to McLean* being a woman and being a complainant of a sexual crime 
generally leads to inept official handling. In her words, “it is assumptions about female 
sexuality which predict the level of care and concern which [women] can expect when 
they become victims [of sexual crimes]” (1988, p. 196). Rape victims are frequently 
treated with mistrust and contempt, while a victim of a robbery or a burglary, for 
instance, usually has no fear of reporting the crime to the police and can generally 
expect the initiation of police and legal procedures.
The sexual mythology, the stereotypes and recurrent images about women and men 
found in the discourse ofRADs (e.g. what constitutes a ‘real’ rape, who is a ‘genuine’ 
victim, the ‘fiend’ rapist, ‘normal’ sexual acts, perversions, etc) are part of a chain
1 The British Criminal Justice and Public Order Act 1994 has recognised male and female buggery as 
‘rape’. Male buggery is now treated as ‘anal rape’ (Edwards, 1996). However, while collecting the data 
for the present corpus in 1996 and 1998, I did not find any RAD dealing with a case of male buggery
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whose links can be found in other discourses that construct and describe rape: the family 
discourse (which first teaches girls and boys what modes of behaviour are ‘appropriate’ 
and which are not), the media discourse (which trivialises and normalises violence, and 
which gives more coverage to ‘stranger rape’); even scientific discourses (medical and 
psychiatric discourses have long been used to help investigate and control female 
sexuality, until recently defining women as sexual hysterics and men as slaves to their 
hormones) (Temkin, 1987).
My interest in analysing the vocabulary of RADs is not to investigate a specific 
professional lexicon or jargon, but to check how the lexical choices made by the 
producers of RADs indicate a system of classification, or categorisation, of the events 
involved in these texts, and their participants (especially the appellant and the 
complainant). This vocabulary, which is not specific to legal discourse, is nevertheless 
an indication of how the criminal justice system separates people and events into groups 
or classes, and which world-view(s) this system of categorisation expresses.
Words can only be interpreted and understood in context. It is important to 
remember that contexts are socially, culturally and politically constituted. So, to 
understand a word used in the context of a legal decision on a rape case, the reader has 
to take into account the judicial discourse on rape as a whole, with all its ideological 
overtones. The lexis of a discourse represents its conceptual repertoire. The important 
thing to remember is that there are different terms to refer to the same object, event or 
experience. The term we choose expresses our point-of-view. The vocabulary used by a 
writer is a strong indicator of, and an influence on, the scope and the structure of their 
experience and their world-view (Halliday, 1985). Fowler, for instance, calls for a
prosecuted as rape. I found only one case of sexual assault by a woman on a man, but it was prosecuted as 
‘indecent assault on male’ (See Sharon Kristine B (1994) Cr.App.R.(S.)).
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dynamic view of vocabulary or lexis as "the encoding of ideas or experience” (1996b: 
215).
Text producers rely not only on their lexical choices to express meaning* but also on 
shared common-sense assumptions about the world (world-views shared by writer and 
reader, which are more easily taken for granted among the members of the same 
institution) (Fowler, 1996b). When the reader shares the same ideological basis with the 
writer, such as is the case with members of the same institution or profession* they may 
not even notice the bias of the meaning.2
Due to the fact that it is not possible to say everything about something in a text 
(Winter, 1994), text producers have to rely on implicit propositions, which allow the 
text consumer to establish links between the clauses and sentences of the text, However, 
text writers can also structure their texts in order to predispose their readers to establish 
certain links and not others, creating predominant readings; these predominant readings 
rest on specific taken-for-granted propositions which are part of the implicit meaning of 
the text. Thus, a text addresses an ‘ideal reader’, who will bring to bear on the text the 
propositions which will lead to its ‘preferred reading’ (Fairclough, 1995b). The 
ideological function of a ‘preferred reading’ is to lead text consumers to accept as 
‘natural’ the framework of common sense in which the text and the reader are 
positioned. As any other texts, legal decisions on rape cases also express and rely on a 
wealth of implicit common-sensical assumptions about gender roles, gender relations 
and sexuality.
2 I am arguing that writers and readers of RADs are members of the same institution because these texts, 
even though presenting decisions that affect the lives of ordinary people, are mainly read by students and 
teachers of law and by legal practitioners (defence or prosecution attorneys, judges, etc).
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As many of these assumptions are part of implicit meanings present in RADs, they are 
difficult to bring to the level of awareness, and equally difficult to combat and 
deconstruct.
Fairclough differentiates two different types o f discourse: official discourses, or 
discourses of public life and especially of policing; and lifeworld discourses, or 
discourses of everyday life and experiences (1995b* p 164). The notion of lifeworld 
discourses is connected to the implicit, ideological assumptions that underlie a text: in 
order to fill in the textual gaps with the necessary implicit propositions, writer and 
reader have to share membership of the same lifeworld. In the rape trial structure, for 
instance, defendant (a man) and judge/s (usually men) belong to the male lifeworld; 
judge/s and lawyers are frequently members of more than one common world: the male 
lifeworld, the professional public world, the middle/upper-class lifeworld. Complainants 
(or rape victims), however, belong to the female lifeworld3.
Another discursive feature used to transform particular points of view into 
‘unquestionable’ truths is the process of naturalisation, whereby ideological world­
views are presented as ‘natural’, ‘correct’, ‘impartial’ renderings of reality. The mqst 
naturalised ideological propositions are those which are common-sensically believed by 
all members of a community, and seen as based on some generally accepted 
rationalisation (such as being part of ‘human nature’, or expressing ‘what everyone 
knows’) (Kress, 1985; Fairclough, 1995a). Due to the last 30 years of battle towards 
denaturalisation of sexist ideologies, some of the gender-biased assumptions that sustain 
the judicial discourse on rape are now taken as given only in increasingly narrow and 
challenged social circles. The assumption that women are provocative and ‘ask to be
3 The notion of male and female lifeworlds used here, similar to the notion of male and female ‘genders’, 
can be seen as the end points of a continuum, rather than totally discrete categories.
raped’ is an example of a rather contested ideological proposition, even though it is still 
found in some judicial texts.
On the other hand, the assumptions that people have unified and consistent selves 
(i.e. their behaviour patterns will not change in spite of changes in time, place and 
conditions), and that behavioural patterns are indicative of affective states (e.g. if a 
woman is forced to have sex but does not show physical and verbal resistance, she is in 
fact accepting and maybe even enjoying the experience) are highly naturalised in the 
sense that they are accepted by most people as common-sensically ‘true’. The more 
naturalised a proposition, the more difficult it is to recognise its ideologipal 
underpinnings. “Opacity is the other side of the coin of naturalisation”, argues 
Fairclough (1995a, p. 36).
3.2.1 Interpretative repertoires and prototypes
I suggested earlier that the judicial discourse on rape rests on a system of 
categorisation of men, women and sexuality. I will now make some comments on the 
use of categorisation processes to understand and organise reality, including sexual 
violence. In order to make sense of the large number of things and events we encounter 
in our daily lives, we organise them as examples of types or categories. The use of 
categorisation as a cognitive device allows us to simplify infinite variation, and ignore 
irrelevant features (Fowler, 1996b).
The vocabulary we use rests on sets of preconstructed categories, and the process of 
representation involves deciding how to ‘place’ people and events within these sets of 
categories (Fairclough, 1995b). According to Fowler, “the process of categorisation . . . is 
part of a general strategy for simplifying and ordering the world” (1996b, p. 25).
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It could be argued that the need to categorise is a natural cognitive strategy used by 
human beings. However, what critical discourse analysis wishes to challenge is the 
notion that the world has an intrinsic, natural structure, divided into equally natural 
categories, from which language passively draws its meanings (Fowler, 1996b). 
Language does not simply provide words for existing concepts; it crystallises and 
stabilises ideas. Words make ideas palpable through the signs they provide, which can 
then be spoken or written. Besides, words allow us to store ideas into systems, which 
enables us to express distinctions and relationships.
The point here is that the vocabulary used by a certain discourse and the 
categorisation system it expresses are not innocuous ‘reflections’ of reality, but help to 
construct ideas, values and relationships. In Fowler’s words, “because the vocabulary 
system encodes a categorisation of the world as experienced by language-users (and 
their culture), vocabulary actively shapes the ideas handled by propositions” (1996b, p. 
76).
By selecting a particular category to describe someone or something, we are 
establishing a link between the person or thing categorised and other members of the 
same group. To describe something by using categorisation devices is revealing not 
only of what is being described but also of who is describing: we try to make ourselves 
understood by fitting people and events into categories, and the categories we select to 
construct our descriptions, and thus clarify the world, indicate how we understand and 
interpret reality (Jalbert, 1983; Meurer, 1998).
Chapters 3 and 4 focus on how the discourse of RADs represents the event called 
‘rape’, the man accused of the offence, and the woman victim of it. We could say that 
the system of categorisation used in RADs on rape to describe women, men and events 
is part of a language of gender power. The power over sexuality and gender relations
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expressed in such a system of .categorisation helps to shape social and sexual behaviour, 
making some particular forms of behaviour seem correct and inevitable and others 
appear to be harmful and disreputable.
Categories include both prototypical and marginal examples. Fowler argues that 
categories and prototypes allow us to concentrate on essentials, and to be able to 
identify rapidly what a thing or event is. A prototype is a word (or representation) that is 
perceived as a ‘classic’ example of its field, springing more immediately to mind when 
we think of its class. This phenomenon indicates that, for cultural and social reasons, we 
tend to perceive (or construct) certain words (or representations) as more central or 
more salient within a semantic field, while others shade away from these prototypical 
examples until the class merges in a fuzzy boundary, where we find its less typical 
examples.
The danger of prototypical definitions is that they may turn into stereotypes, 
“oversimplified, automatic interpretations -  [which] inhibit understanding; thought 
becomes routine, uncritical, and discourse becomes prejudicial” (Fowler, 1996b, p. 26). 
Our discourse does not represent a rendering of the objective world, but rather our way 
of relating to, constructing and simplifying objective phenomena, making them 
manageable and economical for our thoughts and actions. However, our systems of 
categorising and classifying phenomena frequently seem so natural that they become 
‘common sense’, and we believe they correspond to an objective ‘reality’ instead of a 
‘world-view’, ‘theory’, ‘hypothesis’ o r ‘ideology’.
Another illuminating concept that can be used to understand systems of 
categorisation is that of "interpretative repertoires'Interpretative repertoires are:
building blocks speakers use for constructing versions of actions, cognitive 
processes and other phenomena. Any particular repertoire is constituted out of a 
restricted range of terms used in a specific stylistic and grammatical fashion.
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Commonly these terms are derived from one or more key metaphors and the 
presence of a repertoire will often be signalled by certain tropes or figures of 
speech. (Wetherell and Potter, 1988, in Coates, Bavelas and Gibson, 1994, p. 197)
In an analysis of legal decisions on cases of sexual assault tried in Western Canada 
between 1986 and 1992, Coates, Bavelas and Gibson (ibid) found that rape was often 
described as erotic/affectionate and as distinct from violence; the narrative structures 
and vocabulary used in these legal sentences depicted rape either as stranger rape or 
consensual sex, but hardly ever as a sexual assault carried out by a known assailant. 
They concluded that, in the interpretative repertoire of Canadian legal decisions on rape 
cases, either the offence fits into the stereotypical pattern of stranger rape, or it is 
described as a sexual act and not as a sexual assault.
This chapter will use the notions of ‘prototypes’ and ‘interpretative repertoires’ to 
investigate the process of categorisation of the event ‘rape’ in the vocabulary of 
reported appellate decisions on cases of rape. In the following subsections, I will discuss 
and illustrate with examples from the corpus how the judicial discourse of appellate 
decisions examined in the present study seek to define the event ‘rape’. To do so, I will 
divide the examples into 2 groups (typical and non-typical rape), corresponding to the 
categorisation system used by appeal judges to classify, systematise and simplify the 
complex phenomenon of sexual violence against women. The subsections are:
3.3 Analysis: The legal view of rape
3.3.1 The ‘real’/typical rape 
3.3.1a Ordeal 
3.3.1b Aggravation
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3.3.2 Non-typical rapes 
3.3.2a Acquaintance rape 
3.3.2b Marital rape 
3 .3 .2c Ex-partner rape
3 .3 .2d Marital rape during cohabitation
The data used in this chapter consist of excerpts taken from 29 of the 50 RADs that 
compose the corpus (the excerpts are verbatim from the reported appellate decisions). In 
this chapter, as in the other analytical chapters which follow it, not all the cases in the 
corpus were analysed due to space constraints. The cases selected were the ones which 
better illustrate the categories discussed in the chapter, and are representative of the rest. 
The excerpts are individually numbered, each number representing one RAD. When the 
same number is repeated in two or more excerpts, this indicates that all of them come 
from the same RAD. The words or sentences highlighted in red within each excerpt are 
the ones I wish to focus on, since it is mainly through them that the categories or 
prototypes being discussed are constructed.
3.3 The legal view of rape
According to the English legal definition, rape consists of vaginal penetration by the 
penis, when the man knows the woman is not consenting to sex, or does not care 
whether she is consenting or not (Section 1 of Criminal Offences Act 1956)4.
4 Some countries have introduced what is called ‘rape neutral laws’. This is the case in some Australian 
jurisdictions (e.g. Victoria, South Australia and New South Wales), where the legal definition of rape no 
longer requires penetration of the vagina by a penis, but simply forced sex. However, official statistics 
from the 1980s indicated that 92.5 percent of the complainants were women (Graycar and Morgan, 1992).
Women, however, see rape in a different light. From a woman’s point of view rape is 
a life-threatening event where sex (of any kind) is used to control and humiliate her, 
during which her only concern is to survive (thus so many women offer no resistance to 
rape). The definitions of consent, consensual and forced sex traded in the legal 
discourse of rape all rest on male rather than on female experiences (e.g. if a woman 
shows no verbal and/or physical resistance, she is consenting; rape without physical 
violence is less serious; rape by a known man is less traumatic). At the restricted level 
of the specific case, one of the main functions of a rape trial is to define the meaning of 
the act to the parties (the defendant and the complainant), i.e. to establish if the sexual 
acts that took place were consensual or not, and thus if they constitute the crime of 
‘rape’ or not. At the broader level of the legal system and of society, the trial and the 
legal decisions produced after it also help to define the meaning of the act, this time tp a 
larger audience: legal practitioners (lawyers, judges, etc) and members of the public 
(witnesses, newspaper readers, etc).
The discourse of rape trials, along with other discourses, helps to establish what 
constitutes ‘consensual’ sex, ‘normal’ sexual acts, forced sex, abnormal sex. However, 
rape laws and legal practitioners alike do not take into consideration that men and 
women have different perspectives of sexuality, and therefore might have different 
definitions of rape. Women’ s experiences of heterosexual sex are not either consensual 
sex or rape, rather, they exist along a continuum that goes from choice, to pressure, to 
coercion, to force. Sex along this continuum can be classified into four types (Graycar 
and Morgan 1992, p. 331): consensual sex (both partners want it); altruistic sex (women 
agree to sex not to hurt the male feelings, or to avoid a scene or a row, or because they 
feel guilty about saying no); compliant sex (the consequences of not doing it are worse 
than the consequences of complying); and rape (the woman does not consent).
Until very recently the British criminal justice system did not even consider the 
existence of forms of forced sex within marriage. The legal and social silence around 
the issue of domestic sexual violence is so strong and pervasive that many women, for 
lack of an interpretative repertoire that describes any form of coercive sex as sexual 
assault, do not see their own experiences of forced sex as rape (see Hall, 1985; Edwards, 
1989, 1996). From 1991 onwards marital rape has become a sexual crime in England, 
and some partners and ex-partners have been charged, tried and convicted of raping 
their wives. Nevertheless, the data in the present work indicate that domestic sexual 
violence is still surrounded by a mist of silence and taboo: domestic abuse is still seen as 
less serious, and abusive partners and ex-partners still get away with lighter forms of 
discipline and punishment.
Up to the 1980s, rape complainants were frequently criticised for going out alone, for 
having a ‘promiscuous’ sexual past, for hitchhiking, for dressing provocatively, even for 
living alone or sleeping scantily dressed (Adler, 1987). In the 1990s, these criticisms are 
not considered politically correct, and they are no longer overtly expressed in the 
discourse of appeal judges, Now a different* more subtle evaluative technique is 
applied: appeal judges do not criticise the provocative, imprudent women who gets 
raped, but they openly praise and describe as ‘real’ victims those women who can 
‘prove’ that they didn’t contribute to their rape: the very young, the virgins, the very 
old, women who were raped by strangers who broke into their homes* the victims of 
serial psychopathic rapists (for more on the judicial portrait of rape complainants, see 
chapter 4).
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3.3.1 The ‘real’/’typical’ rape (standard rape episode)
From the legal point of view, rape is defined as a ‘serious legal offence’ when: it 
involves the penetration of the vagina by the penis; the victim is a very young or very 
old woman; intercourse is achieved through the use of physical force; the rapist is, a 
stranger, preferably a stranger who broke into the victim’ s home. If brought to trial, this 
kind of rape is severely punished because it represents not just an attack against an 
individual woman, but a threat to some sensitive social values such as youth and old 
age, the home, virginity and the good name of women. As Rhode puts it, “one form of 
abuse -  intercourse achieved through physical force against a chaste woman by a 
stranger -  has been treated as the archetypal antisocial crime” (1989, p. 245).
Other forms of coercive sex that do not fit the above pattern are frequently not 
defined as rape. If before or during the rape the woman had even a slight modicum of 
control over the event (such as during a date), there will be serious doubts as to whether 
it was a ‘real’ rape. In short, thq standard rape episode is one where the rapist is a 
stranger, the victim is totally powerless and passive, and intercourse is complete. In 
constructing their legal decisions, many judges still try to match the particular case they 
are analysing against this stereotypical standard episode; a mismatch makes conviction 
unlikely, or sentence length shorter (see table 3,1).
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Table 3.1
Average sentence length (in number of years)
Stranger rape Marital rape3 Marital rape 
during 
cohabitation
Prostitute
rape
Acquaintance
Rape
No. cases of 
life sentence
6
No. cases of 
sentences 
below life
11 12 3 3 1
Average no. 
of years in 
prison
10.22 5,5 2 9.66 6
Note. Among the 50 appeals that compose the corpus, 36 were on sentence, and this 
table refers to this number only. Of the 36 sentences appealed, 6 were life sentences, so 
they were not considered to calculate the average number of years in prison. That 
average refers only to sentences below life imprisonment.
aThe category ‘marital rape’ includes both couples who were still legally married but 
living apart or in the process of separation* and those who were already divorced and 
living apart (ex-partners).
As can be seen in table 3 .1, the average sentence length for the stranger rapes found 
in the corpus was double the average sentence length for cases of marital rape, 
demonstrating that marital rape is still considered a less serious sexual crime. In 
addition, all the life sentences found in the corpus were awarded to stranger rapists.
In this subsection, I will present a number of examples of how a ‘real’ rape is seen 
from the judicial viewpoint. The excerpts selected represent examples o f ‘prototypical’ 
rapes taken from the corpus. Inside each excerpt, I will highlight the particular 
lexicalisations typically chosen by appellate judges to evaluate the cases under analysis:
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1. On October 26,1993, he was released on parole. Four days later he committed this terrible offence... 
He accepts that this was a  terrible case, [Case 28 Albert Thomas 1994 -  elderly widow raped by a 
burglar -  15 year sentence]
2. Over a period of three years the appellant committed offences against five mentally deficient women, 
some o f whom were resident in a hospital where the appellant had been employed for many years as 
a nursing assistant ... The offences were grave and despicable, involving preying on mentally ill, 
vulnerable women, sexually abusing them and leaving them helpless and lost. [Case 29 -  Michael 
Fox 1994 -  stranger rape - life imprisonment]
3. ... the appalling crime he had committed on his victim [Case 31 -  Joseph Kennan 1995 -  rape of a 
young prostitute -  14 year sentence]
4. The applicant encountered a girl of 16 who was soliciting as a prostitute. She agreed to permit the 
intercourse for 30 pounds. She entered the applicant’s car and he drove to a car park, where he 
attacked the girl, placing his fingers on her throat and striking her face. The applicant punched her 
several times so that she lost consciousness, and then had intercourse against her will without using a 
condom. The girl was later forced to masturbate the applicant and perform oral sex on him. The girl 
was released after being in the car for about four hours ... a terrible inciden t... It must have been 
unspeakably traumatic and terrifying fo r  this young girl ... In a case as appalling as this ... the 
appalling four-hour endurance that this unfortunate 16-year-old had to deal with ... a very horrifying 
andterrifying four hours in this girl’s -  this child’s - l i f e .  [Case 34 - Asif Masood 1996 - rape of a 
young prostitute -  9 year sentence]
5. On three subsequent occasions he [tire appellant] gained access to flats occupied by women, and 
raped them, using violence and threats to kill ... these horrendous rapes ... the terrifying nature o f  
the rapes which were committed [Case 40 -  Paul Brandy 1996 -  stranger rape -life  
imprisonment]
6. The appellant was convicted o f attempted rape, robbery and indecent assault. The appellant attacked 
a young woman who was six months pregnant as she walked home from a friend’s flat. The appellant 
threatened her with a knife, made her remove her clothes and attempted to rape her and then 
indecently assaulted her ... This was undoubtedly a very serious attack on a total stranger at night 
who was simply wending her way home [Case 49 -  Roy Low 1997 - standard ‘stranger rape’ 
episode -  life imprisonment]
All the cases above fit into the ‘standard rape episode’: rape by a strange man, 
frequently aggravated by the use of threats or a weapon, and by the victim’s age (I will 
explore the issue of aggravating features at more length below). The lexical choices 
construct the events as ‘real’ crimes: the offences are described as ‘terrible’, ‘grave’, 
‘despicable’, ‘appalling’, ‘unspeakably traumatic and terrifying’, ‘horrifying and 
terrifying’, ‘horrendous’, ‘very serious’. It is clear that the judges feel shocked and 
disgusted by the crimes and that their sympathies lie entirely with the victims. This 
severe judicial attitude is reflected in the long sentences awarded to these rapists.
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However, not every rape is depicted with such abhorrence by the judges, and not 
every rapist receives the same severe punishment. Table 3.2 indicates what types of rape 
got longer sentences:
Table 3.2
Sentence length in relation to type of rape
Stranger rape Marital rape3 Marital rape 
during 
cohabitation
Prostitute
rape
Acquaintance
rape
Years in 
prison
N° of 
cases
% N° of 
cases
% N° of % 
cases
N° of 
cases
% N° of % 
cases
Life
sentence
6 16.16
16 to 13 4 11.11 1 2.7
12 to 9 2 5.5 1 2.7
8 to 6 5 13.88 6 16.16 1 2.7 1 2.7
5 to 3 5 13.88
2 to 1 1 2.7 3 8.33
Total 17 46.65 12 32.74 3 8.33 3 8.1 1 2.7
Note. The blanks indicate that there were no cases of that type in that category. Among 
the 50 appeals that compose the corpus, 36 were on sentence, and the percentages refer 
to that number only.
aSee note ‘a’, table 3.1, p. 56.
The longest sentences (life imprisonment3 to 9 years) were given either to stranger 
rapists (the vast majority), or to men who raped prostitutes (2 cases). Marital rapists and 
acquaintance rapists got sentences no longer than 8 years, many of these towards the 
lower end of the scale (below 3 years of imprisonment). I will elaborate on the different
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treatment given to rapists in section 3.2, where ‘non-typical’ rapes will be discussed and 
illustrated.
In the 50 RADs investigated in this work, judges resorted to particular lexicalisations 
to describe the rapes (e.g. rape as an ‘appalling crime’, or as ‘sex’, ‘sexual intercourse’, 
etc). The choices made by the text producers reveal their ideological standpoints since, 
from the perspective of critical discourse analysis, for every particular lexicalisation 
there are other alternative lexicalisations, which derive from divergent ideological 
positions (Fairclough, 1995a).
3.3.1a ‘Ordeal’
A frequent lexical choice made by appellate judges to fit certain rapes into the ‘real 
rape’ slot is the use of the noun ‘ordeal’ to evaluate the event. When the event is 
interpreted as an ‘ordeal’, there is no doubt that it is indeed ‘rape’, and that the 
corresponding sentence will be severe6. Below are some examples of cases categorised 
as ‘ordeals’:
7. The girl did not consent to any sexual activity in the house. After her ordeal, she left and travelled to 
a friend’s house where she made a complaint. [Case 5 -  Mohammed Iqbal Khan and others 1990
-  young girl raped by a group of young boys - sentences of 5, 9, 7 and 7 years (respectively) 
upheld, reduced to 7 years, reduced to 5 years and upheld]
8. The case had to be slotted into its appropriate place in the overall spectrum of sentencing for (he 
range of appalling cases that come before the Court... Astonishingly, despite the appalling ordeal to 
which the appellant had subjected her, in her very full statement she felt able to say this: “Although 
this man seemed horrible by the things the did, I feel he wasn’t a bad man underneath” ... One’s first 
reaction to the case is inevitably one of outrage and revulsion. The thought o f invading an old 
woman’s home and subjecting her to this dreadful ordeal is almost unthinkable. [Case 18 -  
Laurence McIntosh 1993 -  rape of a 100-year-old widow by a stranger -  9 year sentence]
5 According to Lees (1997), the maximum penalties given to some stranger rapists (life sentences or 
sentences o f 10 years or more) may give the impression that severe action is being taken to control rapists 
and other sexual offenders, even though in practice the maximum penalties are rarely used.
6 I do share with appellate judges the view o f rape as an ordeal, an appalling and repulsive crime of 
violence against women. I do not question the choice of the noun ‘ordeal’ to define a particular rape, but 
the fact that some rapes are defined negatively as ‘appalling’ and ‘serious’ offences (as the examples in 
this section indicate), whereas others are described as less serious, and the offenders are treated with 
sympathy and condonation (see section 3.3.2).
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9. ... she has clearly suffered emotionally and psychologically as anyone who has to go through this 
dreadjul ordeal will have suffered [Case 25 Attorney-General’s Reference No. 28 of 1993 -  
stranger rape -  8 year sentence]
10. It appears the ordeal of the victim was prolonged because the offender was unable to ejaculate. [Case 
41 -  Attorney-General’s Reference No. 76 of 1995 -  stranger rape -  life sentence]
3.3.1b Aggravation
The ‘real’ or prototypical rape is often connected to the presence of aggravating 
features in the case. According to the Peter Collin Dictionary o f Law, ‘aggravation’ is 
“something which makes a crime more serious” (1992, p. 8). In a rape trial, the features 
which aggravate the crime (and therefore result in a longer sentence to the offender) are: 
use of a weapon; attempt to frighten or wound the victim; subject the victim to sexual 
indignities; the victim’s virginity; the victim’s very young or very old age; burglary 
followed by rape; and the after effects of the rape on the victim.
The aggravating features mentioned in rape sentences shed more light on myths and 
stereotypes around male and female sexuality than on the circumstances of the rape 
itself. Aggravating factors express the values and ideologies of a community about 
gender and sexuality, which are crystallised and realised in laws, statutes, legal 
practices, in short, in legal discourse. In the genre ‘legal decision’, judges operate as 
protectors and upholders of sensitive social values such as: youth; old age; virginity or a 
woman’s good name; the sanctity of the home; ‘traditional’ forms of sexuality (as 
opposed to ‘bizarre’, threatening forms of sex such as fellatio, buggery, fondling, 
touching, considered ‘sexual indignities’). The following excerpts illustrate some of the 
aggravating factors found in the corpus, i.e. the victim’s youth or old age, and burglary 
followed by rape:
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11. The offender, aged 15 and of previous good character, was convicted o f rape and indecent assault on 
a 15-year-old g i r l ... In view o f the aggravating features o f  the offence and the traumatic effect on 
the victim  and die fact that the offender did not plead guilty; nevertheless, despite his age and 
previous good character, the offence was so serious that only a custodial sentence was justified. 
[Case 2 - Attom ey-General’s Reference No. 3 of 1993 -  young girl raped by a stranger -  
community service replaced by 2 year sentence]
12. A 14 year old g irl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fact 
he took her back to his flat, plied her with drink and dien raped and buggered her. She had never 
taken alcohol before and was a virgin ... He was tried for very serious offences indeed ...What 
happens thereafter almost beggars description... She, after these terrible events had occurred, dressed 
herself -  she had been stripped of her clothing by him -  and staggered out into the street [Case 12 - 
Wared Mhaywi Kabariti 1990 -  young girl raped by stranger -  12 year sentence]
13. It was, therefore, a violent offence and the appellant was properly convicted ... This is a truly 
shocking case ... this was an appalling crime committed against a lady approaching 90 years o f  age 
who was in her home alone at night. In our judgement, the sentence was right: if  the appellant had 
been older the sentence might well have been longer. This appeal is dismissed. [Case 14 Kenneth 
Mark Robinson 1992 -  old woman raped by a stranger in her home -  8 year sentence]
14. In the early hours of the morning he entered a house occupied by two sisters, one o f who was six 
months pregnant. The offender threatened to kill both of them, and then raped the younger of the two 
sisters and indecently assaulted her by pushing his penis into her mouth and his fingers into her 
vagina ... For the Attorney-General it was submitted that the offence was aggravated by the fa c t that 
the offender had broken into the victim ’s  home at night, that the victim had no previous sexual 
experience o f  sexual intercourse, and that the offence had caused her long-lasting psychological 
damage. [Case 23 — Attom ey-General’s Reference No. 16 1993 -  stranger rape -  9 year 
sentence]
The rape that occurs in the victim’s house, when she is attacked by an unknown 
assailant (a burglar or a sexual maniac, for instance) is seen as particularly shocking and 
abhorrent because it violates and threatens the private, domestic world, an almost sacred 
place in the social imagery where women are supposed to be guarded and protected 
against attacks by strangers7.
Due to the seriousness of the offence, this kind of rape is probably the most severely 
punished by the criminal justice system, especially when the victim is a very young or 
very old woman of ‘good’ reputation (‘real’ victims -  see chapter 4). The two rapes 
illustrated below are depicted as ‘true’ examples of the prototypical ‘serious sexual
7 The home can also be a veiy dangerous place for women. According to Lees (1997), research indicates 
that there is a connection between marital rape and murder, and both are more likely to occur when the 
marriage is breaking down or after separation. Rape by a present or ex-partner can be potentially more 
dangerous than by a stranger; 45 percent of female homicides in England involve wife and lover killing«: 
(see also Campbell, 1992; Dutton 1995).
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offence’, as the lexicalisations chosen indicate (‘a grossly aggravating feature’, ‘an 
appalling attack’):
15. For the Attorney-General it was submitted that the offence was aggravated by the fa c t that the 
offender had broken into the victim ’s  home at night, that the victim had no previous sexual 
experience o f  sexual intercourse, and that the offence had caused her long-lasting psychological 
damage ... Indeed, it is a grossly aggravating feature when young women cannot fee l themselves safe 
within their own residences from having a break-in and being raped by an intruder [Case 23 — 
Attom ey-G eneral’s Reference No. 16 of 1993 -  Shane Lee Goddard -  stranger rape -  9 year 
sentence]
16. This was an appalling attack. It is true it did not have some of the other sexual indignities which all 
too often accompany and aggravate an offence of rape, but there were other serious aspects o f  it, not 
least the fact that this rape occurred in what should have been the security o f  the victim's own home. 
[Case 45 -  Gary Howatt 1996 -  stranger rape -  16 year sentence]
3.3.2 Non-typical rapes
Forced sex (especially with a known man) is often described within the sexual 
discourse of pain and pleasure, of masochism and sadism (Edwards, 1996), or of duty 
and obligation, and as such it can easily come to be seen as part of the ‘normal’ sexual 
life of couples. For instance, the fact that many women do not always enjoy sex but 
frequently accept to do it when they don’t really want to is still considered, in many 
circles, as part of the pack and parcel of a woman’s sexual life. The naturalisation of 
these supposedly non-violent forms of coercive sex helps to explain why law and order 
officials have difficulty in labelling episodes of forced sex between partners as rape8.
The assumption is that once a woman has consented to sexual intercourse with a 
man, this consent will extend for the whole duration of the relationship, and even after 
the relationship has come to an end (what is sometimes called ‘the permanent nature of
8 This difficulty is not restricted to the law and order apparatus. Marital rape is a relatively new concept, 
and it still receives little attention in comparison with other forms of rape (such as stranger rape or even 
date rape). Bergen (1996) argues that research on wife rape is still scarce if  compared with the amount of 
research on other forms of violence against women and children. In her survey of American agencies 
which give help and support to rape victims, she found that wife rape was not widely seen as a serious 
social problem; in some rape crisis centres she found no available literature on wife rape, and members of 
staff were not trained to deal with this specific type o f sexual abuse.
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consent’ -  Adler, 1987). A rape allegation against a present or ex-partner, no matter 
how brutally the woman has been attacked, is viewed as extremely doubtful. In Adler’s 
words (1987, p. 91), “where the victim agrees that there had been sexual involvement 
in the past, the defendant is almost always acquitted. [Rape is then presented] as an 
overreaction to a domestic dispute which occurred within the framework of an 
established sexual relationship”. In a study of 50 rape cases tried at the Old Bailey9 in 
1984, Adler (ibid) observed that, with one exception, all the men who had a previous 
relationship with the complainant were acquitted of the rape charge.
Non-consensual sexual activity is far more common than we would expect, being 
part of the history of most cultures. Its victims are predominantly the weaker and the 
most vulnerable, while the perpetrators are generally those who represent society’s 
dominant norm -  heterosexual males (McLean, 1988). In England, for instance, the 
majority of sexual offences in the 1980s were committed by men against women and 
children (Adler 1987:15-6). Contrary to the popular (and legal) belief that sexual 
assaults are mostly committed by strangers, the offenders are usually intimates, relatives 
and men in positions of power. Recent Home Office figures indicate that around 45 
percent of the rapes reported in Great Britain are committed by a known man. At the 
same time, the British police have been observing a constant decrease in the number of 
stranger rapes, which represent only 12 percent of the recorded incidents (“Violência 
sexual assusta britânicos”, Diário Catarinense, Sunday 20 February).
Domestic coercive sex seems to be endemic in different countries. In Brasil, the 
report “Injustiça Criminal -  A violência contra a mulher no Brasil”, produced by the 
America’s Watch -  Projeto dos Direitos Humanos das Mulheres, found that 
approximately 70 percent of the reported attacks against women took place in the 
domestic environment, and that husbands and lovers were, in the majority of cases, the
9 The Old Bailey is the Central Criminal Court in London.
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aggressors (Cardoso, 1996). Rhode (1989) claims that the most systematic American 
studies about marital rape indicate that between 10 and 15 percent of married women 
experienced coercive sex with their husbands, many times resulting in severe physical 
or psychological injuries. In England, a survey from the beginning of the 1990s 
estimated that one in seven married women had been raped by their present or previous 
husband, and in four out of five of these cases the offence had occurred more than once. 
Half of these rapes involved violence or threats of violence, and one rape out of five 
occurred when the victim was pregnant (Sampson 1994, p. 27). Bergen (1996) 
speculates that rape in marriage may be the most common form of sexual assault. In 
spite of that, the belief that the existence of a previous relationship between assailant 
and victim renders the rape less traumatic is firmly held by the criminal justice system 
(see Edwards, 1996; Lees, 1997; and illustrations found in this section). However, 
evidence from research studies and surveys with abused women indicate the opposite. It 
has been argued that rape by a familiar person may be more traumatic than by a 
stranger; marital rape victims report more long-term injuries than women raped by 
strangers (Adler, 1987; Rhode, 1989; Bergen, 1996). Clark claims that rape by a known 
man can be as devastating (or even more) than stranger rape because (1992, p. 224):
Violence from someone known will probably be endured over a longer period of 
time, access to the victim is usually unlimited, and the after-effects are harder to 
recover from because a trust has been violated and the victim is less likely to 
confide in others and, if she does, is less likely to be believed.
Rape by a known man is devastating for women because, besides the usual pain, 
guilt and shame linked to any sexual offence, it involves feelings of betrayal of trust, 
confusion and uncertainty. The difficulty in formulating coercive sex as rape also has 
the effect of keeping women silent (it is probably linked to the low reporting rate of
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rape), and of letting many abusive men go undetected10. Much of this is due to the 
power of language, i.e. to the power to categorise and label events and experiences. In 
Wood and Rennie’s words (1994, p. 145), “there is power in the way an experience is 
named, and in who does the naming. ... It is usually men who name the woman’s 
experience, and they name it from their perspective”11.
The difficulty in recognising domestic forced sex as rape is not restricted to the legal 
system. As ‘genuine’ rape is defined as stranger rape, it is very difficult for women to 
acknowledge that their experiences of forced sex with a known man (partner, ex­
partner, friend, relative, date) are instances of rape. As Bergen found out while working 
with marital rape survivors, “the majority of women with whom I spoke said that they 
initially hesitated to apply this term [rape] to their experiences because they thought that 
rape happened only between strangers, not between two people who loved each other” 
(1996, p. 42). Women are led to believe that it is the lack of familiarity and the presence 
of physical force and coercion that defines an act as rape. Surveys reveal that many 
women have had experiences of non-consensual sex which neither them, nor their 
partners, nor the law, defined as ‘rape’ (Graycar and Morgan, 1992).
In this subsection, I will discuss how many rapes brought to the legal fore are named 
otherwise than ‘real’ rape. As I will illustrate, the judicial definition o f ‘real’ rape found 
in RADs is still restricted to the prototypical ‘stranger’ rape, thus either leaving a great 
number of sexual assaults out of the punitive reach of the criminal justice system (and a
10 Referring to wife rape, Bergen (1996) claims that it is unclear how many victims of marital rape 
identify themselves as such and seek help at a rape crises centre or battered women’s shelter. She believes 
that surveys involving women who volunteer to describe their experiences of marital sexual abuse might 
be unrepresentative o f the actual number o f women raped by their partners.
11 If we consider the Brazilian reality, prior to the creation of the women’s police stations in 1985 
(Domelles, 2000), women had to go to ordinary7 police stations to file rape complaints, usually to male 
police officers, and the male perspective would have a great influence on the complaint. Many other 
countries do not have special police stations for women. Only recentiy have the English police established 
special policies for treating rape complainants (use of female police officers, for instance -  see Lees, 
f997). And if  the rape report reaches the trial level, as many lawyers and most judges (at least in die 
British judiciary) are men, the event is filtered through their perspectives.
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great number of women unprotected), or treating the most common type of rape, i.e. 
rape by a known man, as a less serious sexual offence. The examples in this section 
have been divided into four categories of ‘non-typical’ rapes: acquaintance rape, 
marital rape, marital rape during cohabitation, and ex-partner rape.
3.3.2a Acquaintance/date rape
One of the types of rape that shades away from the core, prototypical ‘stranger’ rape 
is acquaintance rape, i.e. when assailant and victim had a previous relationship, not 
necessarily of a sexual nature. This type of rape is frequently treated by judges as a 
‘personal problem’ rather than a criminal offence (Rhode, 1989). At the linguistic level, 
this trivialisation can be achieved through different devices: an emphasis on the 
previous relationship between the parties; the avoidance of the word rape when referring 
to the event; etc. In the excerpt below the appeal judges opted to introduce the 
complainant’s version of the events with the reporting verb ‘alleged’, which adds a tone 
of doubt to her story. Also worthy of notice here is the lack of negative adjectives, such 
as ‘revolting’, ‘appalling’, ‘terrible’, etc, to qualify the event:
17. During the evening o f Friday, 30 November 1990 the complainant, a young woman aged 17, was 
drinking at various clubs in the company of her boyfriend and others ... During the early hours o f the 
following morning she lost contact with them, but began talking with the respondent, a young man o f
20, whom she had known as a friend fo r  several years. She indicated she wanted to walk home and 
began to do so. The respondent accompanied her ... She alleged  that he grabbed her. pulled her 
behind a hedge, forced her to the ground and lay full length on top of her. [Case 3 Attom ey- 
General’s Reference No. 1 of 1992 - Acquaintance rape -  appeal granted and sentence 
quashed]
Besides being the most frequent type of rape, rape by a known man is also the least 
reported, especially when the rapist is the complainant’s present or ex-husband or 
boyfriend, or a relative. The existing rape reports are usually made by unmarried,
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separated or divorced women, or single mothers, a group of women whose sexuality is 
culturally and socially seen as in particular need of control and regulation (Lees, 1997).
In the last case illustrated in this section, a young girl was raped, while sleeping, by a 
friend. Throughout the appellate decision the judges, through innuendo, construct her 
behaviour as ‘inappropriate’:
18. Eight years ’ imprisonment for the rape of a girl aged 16 while she was asleep reduced to six years. 
The offence arouse in this way. At about 7.00 p.m. on Saturday, September 9,1995 the complainant, 
who was then aged 16, went to visit the appellant whom she had known for about six years. He 
produced some wine and she drank quite a lot o f  it. She became drunk. [Case 50 -  Michael Sellars 
1997 - Acquaintance rape -  8 year sentence reduced to 6]
Notice that, in spite of her youth, the complainant is not referred to as ‘the young 
woman’ or ‘the young girl’ (common naming patterns in cases of rape of very young 
girls found in the corpus), but ‘a  girl aged 16’. This implies that the judges do not see 
her as an ‘innocent’ child. Apart from that, the fact that she went to the appellant’s 
house and got drunk also helps to depict her as a rather experienced, imprudent woman.
18. The learned judge dealt with the present offence on the basis that the appellant had not deliberately 
got the complainant drunk, but had taken advantage o f her drunken condition ... There were a number 
o f  aggravating features ... First o f all, the victim was young, being only 16 at the time. She was 
subsequently very troubled when she discovered she was pregnant, believing, mistakenly, that it was 
die result o f the rape. [Case 50 - Michael Sellars 1997 - Acquaintance rape -  8 year sentence 
reduced to 6]
In the excerpt above the use of the adverb ‘mistakenly implies, in a roundabout way, 
that the complainant was no longer a virgin and had had sex with other men apart from 
the appellant, since her pregnancy was not a result of the rape. The description of the 
complainant as an imprudent, loose woman has the effect of ‘demonising’ her (Gaines 
1999) and rendering her susceptible to moral condemnation; it also serves as mitigation 
for the violence she suffered. In spite of the aggravating features present in the case (the 
complainant’s age and the fact that the appellant was in a position of trust towards her),
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the appellant received a shorter sentence than other men who raped minors (compare, 
for instance, cases 12, 31 and 36 in appendix, were the number of years in prison were 
12, 14 and 13, respectively). Besides, his sentence was reduced at appeal level.
3.3.2b Marital rape
Another ‘non-typical’ rape is marital rape, a kind of sexual assault which is even 
more endemic and difficult to detect than acquaintance rape (see Hall, 1985; Lees, 
1997). Yet this is a less severely punished type of rape. In a review of Court of Appeal 
cases of marital rape heard between 1991 and 1995 (after the abolition of the marital 
rape exemption), Lees (1997) observed that marital rape was still not seen as ‘real’ rape. 
Sentences in such cases were at the lower end of the scale, and 50 percent of the 
sentences reaching appeal were further reduced. The findings in the present work were 
not different. Rape complaints of women against their present husbands are still very 
rare, even in the face of the abolition of the marital rape exemption. There were only 
three cases of marital rape during cohabitation in the 50 cases present in the corpus for 
this study (see table 4.2 in chapter 4). Of a total of 15 appeals on sentence in cases of 
marital rape, 8 sentences were reduced. In terms of sentence length, of the 50 RADs 
used in this corpus the average sentence length for stranger rape was 10.22 years, while 
for marital rape it was 5.5 years (see table 3.1).
The first example in this section comes from a case tried in 1987, when the English 
legal system did not contemplate the existence of marital rape as a crime. Curiously, 
other kinds of forced sexual acts within marriage (fellatio, buggery, etc) could be tried 
as ‘indecent assault’, as is the case here:
19. The appellant and his wife were married in January 1985. By September 1986 sexual intercourse
between them had ceased, and the wife had served a divorce petition on the appellant. On September
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14 the appellant forced his wife, at knifepoint, to undergo an act of fellatio, and then went on, still at 
knifepoint, to have intercourse with him  The act o f fellatio formed the basis of a count of indecent 
assault to which the appellant pleaded guilty, after a ruling by the trial judge that it was capable of 
being an indecent assault. He appealed against conviction.
Held, dismissing the appeal, that although an act o f  fellatio was not unlawful, it was not, like the act 
o f  intercourse per vaginum, an act to which the parties gave consent by their marriage. If the act was 
performed without actual consent, it was capable of being an indecent assault. [Case 9 -  Roy 
Kowalski 1987 -  4 year sentence reduced to 2]
The event is not described as an ‘ordeal’ or as ‘appalling’, nor is the act of fellatio 
depicted as an ‘indignity’, as it frequently is in cases of stranger rape (see chapter 5). In 
1991, the marital rape exemption, which had been part of the English law since the 
eighteenth century, was finally abolished. However, in spite of that not many cases of 
marital rape have reached the courts since 1991, and the ones that have involved 
couples who were usually no longer cohabiting. The case below, for instance, was 
categorised as rape only because cohabitation had ceased:
20. The parties were married in 1984 but separated in October 1989 because the wife complained that her 
husband, R was forcing her to have sexual intercourse. The wife left the matrimonial home with the 
child of the marriage and went to her parents’ home. Two days later R telephoned his wife to say (hat 
he was going to see about a divorce. The following morning R broke into the parents’ home and 
either forced  his wife to have sexual intercourse with him or attempted to do so. The judge ruled that 
he could not believe that it was part o f the common law of England that where there had been 
withdrawal o f  either party from cohabitation, accompanied by a clear indication that consent to 
sexual intercourse has been terminated, that that did not amount to a  revocation o f  the implicit 
consent by the wife, and that there was ample evidence to enable the prosecution to prove a charge o f  
rape or attempted rape against R. [Case 13 -  R (a husband) 1991 -  marital rape -  3 years plus 18 
months concurrent]
Here we can see how the law evolved from the marital rape exemption first codified 
in the eighteenth century, to its abolition in the early 1990s. The point I want to make is 
that this case was seen as rape not because the judges agreed husbands had no longer the 
right to force their wives to have sex, but because cohabitation had ceased, therefore the 
implicit consent of the wife had disappeared. The question remaining is: would they 
have decided otherwise if the couple were still together at the time of the rape, or would 
they likewise have considered the husband a rapist and dismissed the appeal? Other
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RADs involving couples in this corpus indicate that the state of the relationship at the 
time of the event has indeed a decisive effect on the appellate decision.
Another device used by judges to render a rape less serious is to interpret it 
according to the interpretative repertoire of a ‘romantic’ event which got a little rough 
(what I call ‘love-gone-wrong' frame). The excerpt below is a good example of this 
strategy:
21. Six years ’ imprisonment fo r  the rape o f  his wife by an estranged husband reduced to frve years.
The offence took place in the early hours of the morning. The complainant had got up to adjust the 
central heating because she felt cold. She saw the appellant dressed in dark clothes and carrying a 
torch standing in a doorway. He led her into the bedroom, turned the lights out, pushed her onto the 
bed  and, despite her making it abundantly clear that she was not consenting to what he was 
attempting to do, had sexual intercourse to ejaculation with her. He then tried to persuade her not to 
tell anybody, kissed her, told her he still loved her and left. He subsequently said that he had intended 
to kill himself by taking an overdose after making love to his wife the last time and he pulled out the 
telephone wire so that she could not be able to summon help when he did that. [Case 21 -  Robert C 
1993 - marital rape -  6 year sentence reduced to 5)
The event is interpreted within a tragi-romantic frame -  the appellant is the 
passionate but confused husband, deeply hurt by the separation (for more on the 
appellant, see chapter 4). The use of affectionate and erotic terms puts the assault intp a 
framework of consensual sexual acts, backgrounding the violence and unilaterally of the 
act. After analysing several legal decisions on cases of sexual assault tried in Western 
Canada between 1986 and 1992, Coates, Bavelas and Gibson (1994) concluded that by 
using the same vocabulary and narrative structures to talk about consensual sexual acts 
and cases o f sexual assault, these two very different types of events might look 
indistinguishable. The legal decision in this case indicate that the judges relied on the 
‘love-gone-wrong’ interpretative frame, so much so that the sentence was reduced:
21. Held: the Court had recognised that a distinction might be drawn between cases o f  rape by a 
stranger and rape by a former husband or co-habitee. The offence was carefully committed in the 
complainant’s own home; the appellant had entered by stealth and cut the telephone wires. However, 
the sentence would be reduced to five  years. [Case 21 — Robert C 1993 - marital rape — 6 year 
sentence reduced to 5]
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This is one of the many examples found in the corpus of the judicial belief that a 
woman raped by a former or present partner suffers a much less serious psychological 
trauma than a woman raped by a stranger. Notice also how the event is described; the 
offence is considered ‘serious’ due to the presence of aggravating features (the offender 
wormed his way into the complainant’s house and prevented her from seeking help). 
The use of the linking device ‘however’ makes the reduction in the sentence look at 
odds with the gravity of the offence, especially because the judges offer no explanation 
for the reduction.
In example 22, a wife accused her husband of buggering her several times without 
her consent. The event is depicted in such a way that it is doubtful if the complainant’s 
version of events should be entirely believed (the same case is taken up again in chapter 
4, where I discuss the portrayal of some rape victims as liars):
22. The appellant met the complainant in a club and they were married a few weeks later. The 
complainant alleged that during their wedding night the appellant tied her up and buggered her 
against her will on five occasions.
She gave a highly coloured account o f  their relationship, an account that would he fu lly  justified i f  
the basic fact o f  continual forcible buggery had been established, but it had not.
There is no doubt that the offences were violent, and there is no doubt that there was a background 
o f  violence and unseemly behaviour from him to her during the time o f  the marriage and surrounding 
it ... This was not one of those cases towards the bottom of the scale where someone in love 
overlooks an earlier marriage. This was a man who told a he to obtain advantages for himself. [Case 
43 -  Leslie David T. 1996 - Marital rape -  10 year sentence reduced to 7]
Here the appeal judges claim to agree with the sentencing judge in considering the 
appellant’s behaviour ‘unseemly and ‘violent’, but his behaviour is not once called 
‘rape’ or ‘sexual assault’. The complainant is depicted as a woman whose words cannot 
be entirely trusted (the phrase “she gave a highly coloured account o f their relationship, 
an account which was not fully justified’ implies that she was exaggerating), and the 
appellant is portrayed as a man with an improper behaviour, but not as a rapist. In that 
light, the reduction in the sentence is understandable. However, the view that the case
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was less serious than the complainant had claimed is not made clear in the appellate 
decision, rather it is implied and expressed ‘between the lines’:
22. So fa r  as the major part o f  the indictment is concerned (the two counts o f  rape by buggery) in our 
judgement the sentence here was excessive. We therefore quash that sentence and substitute for it 
concurrent sentences of six years’ imprisonment, consecutive to 12 months, and thus the final 
sentence is seven years in the place of 10, to which extent this appeal is allowed. [Case 43 — Leslie 
David T. 1996 - Marital rape -  10 year sentence reduced to 7]
The following excerpt is less gender-biased than the previous ones. It acknowledges 
the seriousness of marital rape, and the previous relation between the parties is not used 
as a mitigating factor for sentencing purposes. However, the sentence in this case (5 
years) is lower than the average sentence for stranger rape aggravated by violence -  a 
similar case of stranger rape aggravated by violence found in the corpus is Case 45 
(Gary Howatt -  1996), in which the sentence was 16 years, three times the one in the 
present case:
23. Five years ’ upheldfor the rape by a  man o f  his wife in circumstances involving threats o f  violence. 
The appellant’s wife told him she wished to separate from him. Some time later, the appellant 
grabbed her by the throat, pushed her face into a cushion, took off her clothing and made her put on a 
pair of stockings which he had bought. The appellant then forced her to ha\>e intercourse against her 
will several times and forced his penis into her mouth twice.
Held: ... the appellant’s conduct was gross and involved threats of violence ... The ordeal had lasted 
something of the order of one-and-a-half hours.
There can be no doubt at all that this was the most dreadjul ordeal fo r  this woman and, equally, there 
can be no doubt that she has suffered very considerably as a result o f it. This Court must never 
overlook what has happened so Jar as the victim o f  a sexual crime such as this is concerned. [Case 
47 -  Michael H. 1997 - Marital rape -  5 year sentence]
The use of the word ‘ordeal’ is interesting because not every rape is described as 
such. This term conjures up an image of a ‘real victim’, a woman who resisted her 
attacker and really suffered (both physically and psychologically) as a result of the rape. 
Prior to 1991, married women who were raped by their partners found no protection 
under the British law. Since then some married victims have achieved the ‘real’ victim 
status, and their attacks are now sometimes defined as ‘ordeals'.
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Since the event was an ‘ordeal’, the complainant had the status of ‘genuine’ victim, 
thus deserving the consideration of the courts. This approach to rape victims represents 
a positive change injudicial attitudes if compared with cases from the late 1980s (when 
marital rape was not even seen as a crime), and even with many recent appellate 
decisions.
3.3.2c Ex-partner rape
Some women suffer abuse after separation. Studies indicate that a third of women 
who leave their partners are attacked after the separation (Lees, 1997). An American 
survey of spousal abuse, for instance, revealed that "separated women report higher 
levels of violence committed against them than do married women still living with their 
mates" (Campbel, 1993, p. 121). Judicial treatment is always more lenient towards 
husbands who attack their wives than men who attack strange women. A documentary 
done by Channel 4 in 1995, involving 113 British cases of femicide (homicide of 
women), revealed that the domestic cases were more likely to end up with a 
manslaughter than a murder conviction (Lees, 1997). Sentence reduction is a trend fpr 
partner rape. In the corpus, more sentences for partner/ex-partner rape cases were 
reduced than for stranger rape cases (see table 3.3):
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Table 3.3
Impact of appeal on sentence length (only appeals on sentence)
Upheld Increased Reduced
N° of % N° of % N° of %
Cases cases cases
Stranger rape 4 11.1 6 16.6 7 19.44
Marital rape3 7 19.44 8 22.2
Prostitute 2 5.5 1 2.7
rape
Acquaintance 1 2.7
rape
Total 13 36.04 7 19.3 16 44.34
Note. The blanks indicate that there were there were no cases of that type in that 
category. Among the 50 appeals that compose the corpus, 36 were on sentence, and the 
percentages refer to that number only. 
a See note ‘a’, table 3.1, p. 56.
The increase in the 7 sentences mentioned in table 3 .3 were the result of appeals by 
the Attorney-General. The Attorney-General is “the principal law officer of the Crown, 
and the head of the Bar” (Rutherford and Bone 1993), and he may refer to the Court of 
Appeal a sentence he considers unduly lenient in relation to the gravity and seriousness 
of the case. In such cases, the court of appeal will review the first instance sentence and 
will frequently increase it. In the corpus, of the seven sentences appealed by the 
Attorney-General 6 were cases of stranger rape and one was the rape of a very young 
prostitute. There wasn’t a single appeal by the Attorney-General to increase the
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sentence in a case of marital rape. The implication is that, from the judicial point of 
view, a ‘serious’ rape case is a case of stranger rape, the gravity and seriousness of the 
offence being, to a great extent, determined by the lack of familiarity between rapist and 
victim. Another thing that can be observed from table 3.3 is a general trend towards 
sentence reduction; 44.34 percent of the sentences appealed were reduced, against 36.04 
upheld and 19.3 increased.
The following examples illustrate the judicial treatment of cases of ex-partner rape:
24. Ten y e a rs ’ imprisonment fo r rape by a man o f his form er partner reduced to six years.
The appellant broke into the house at about midnight, prevented the victim from calling the police, 
and tied her hands behind her. The appellant then removed her underwear, put a pillow case over her 
head and raped her. He then put his penis into her mouth and raped her again. He later put his hands 
round her throat and squeezed until she became unconscious.
It is apparent from the recital of the facts of this case that this was a very serious offence o f  rape ... 
On the other hand, it is a striking and unusual feature of this case that not only was the victim o f  this 
appalling offence one who had had a long-standing and intimate relationship with the appellant, but 
she has not suffered the degree o f  mental trauma which is sometimes associated with offences o f  this 
kind. Furthermore, to put it no higher, she lias gone a long way along the road towards forgiving the 
attacker. Those are clearly material matters when the question o f what is the appropriate sentence is 
considered. [Case 16 -  Derek John Hind 1993 -  marital rape -  10 year sentence reduced to 6]
Here the judges admit that the offence was a serious one. This is not surprising since 
a husband’s immunity to rape prosecution was abolished in 1991 in precedent, and in 
1994 in statute (Lees, 1997). However, the previous intimate relationship between the 
parties is presented as a mitigating factor since, from the judicial point of view, women 
sexually attacked by present or former partners are less traumatised than women 
attacked by strangers. Even though the original sentence was a high one (10 years), the 
reduction was also considerable, amounting to 40 percent of the original sentence (a 4 
year reduction). Notice that again the judges refrain from using a cause-and-effect 
connector to indicate that the victim was not deeply traumatised due to her previous 
intimacy with the offender, but opt for the neutral pair ‘not only -  but\ which merely 
indicates addition. One of the possible reasons for this rape to be considered ‘appalling’ 
is the fact that the victim forgave her assailant, which is considered as a mitigating
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feature in the case, and which leads to a sympathetic judicial attitude towards the victim 
(see Chapter 4). As the complainant was seen positively by the court, the event was 
equally labelled ‘an appalling offence’. The following is a case of partner rape that also 
got a lower sentence:
25. Three years’ imprisonment upheld for the rape by a man o f his partner at knife point on two 
occasions. Observations on the relevance o f the willingness of the victim to forgive the offender.
The appellant had lived with the complainant for about six years, but the relationship deteriorated, 
although they continued to live in the same house.
“The rape o f  a form er wife or mistress may have exceptional features which make it a less serious 
offence than otherwise it would he ... To our mind these cases show that in some instances the 
violation o f  the person and defilement that are inevitable features where a stranger rapes a  woman 
are not always present to the same degree when the ojfender and the victim had previously had a 
long-standing sexual relationship.”
“The mere fact that the parties have over a period ... been living together and having regular sexual 
intercourse obviously does not license the man. once that cohabitation or sexual intercourse has 
ceased to have sexual intercourse with the girl willy-nilly. It is, however, a factor to which some 
weight can be given by the sentencing cou rt...” [Case 27 -  James Henshal 1994 - Marital rape -  3 
year sentence]
The precedent quoted in the excerpt above (within quotation marks), used as a basis 
for the legal decision in case 27, indicates clearly that rape by a former partner is seen as 
less traumatic than by a stranger, a fallacy which is discredited by many researchers in 
the area (see Rhode 89, Adler 87, Edwards 96). Another point of interest in the 
precedent cited is the belief that a partner loses his sexual rights once cohabitation has 
ceased, not during it. However, the legal argument is that even after its termination, a 
relationship between accused and victim should be taken into account for the purposes 
of sentencing. The next excerpt comes from a case of ex-partner rape which, even 
though aggravated by violence, got a lower sentence than many other stranger rape 
cases aggravated by violence found in the corpus:
26. Six years’ imprisonment upheld for the rape with violence of the appellant’s former partner.
The appellant lived with the complainant for five or six years ... The relationship broke down and the 
appellant ceased to live in the fla t... The appellant came to the flat one night and was admitted by the 
complainant. Following a conversation in which the complainant indicated that the relationship had 
no future, the appellant threatened the complainant with a knife, prevented her from leaving the flat, 
punched her around the face, dragged her to the bedroom, removed her clothing by cutting it with 
broken glass and raped her.
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... The sentencing judge recognised that this was a case where there had been a previous relationship 
and therefore the sense o f  violation is not as strong as where the rape takes place on a  stranger. 
However, the relationship had been broken ojj and the victim had declined to resume it. [Case 37 -  
Andrew Thorpe 1996 - Marital rape -  6 year sentence upheld]
In spite of the extremely violent nature of this case, because the rapist was the 
victim’s ex-partner the event is seen as less traumatic than rape by a stranger. In this 
case, the end of the relationship is what renders this offence more serious in the eyes of 
the judges, and it leads to their decisions to maintain the original sentence. In those 
cases where the couple was still cohabiting the rape is always going to be seen as less 
serious, and the sentence will most probably be shorter (see the following sub-section). 
The following is one more example:
27. Two-and-a-half years ’ imprisonment fo r an indecent assault by a husband on his estranged wife 
reduced to two years.
The appellant had lived with the complainant for some years and later married her; they had two 
children. The relationship deteriorated and the appellant left the matrimonial home ... the appellant 
was seen by a psychiatrist who found him very depressed. On two occasions the appellant assaulted 
the complainant.
Held; courts are now fa r  more aware o f  the sort o f  cruelty that can be inflicted by a man on his wife. 
The Court had come to the conclusion that some reduction in the sentence was appropriate, and 
would substitute a sentence o f  two years fo r  the original sentence. [Case 38 -  Wayne B 1996 - 
Marital rape -  2 'A year sentence reduced to 2]
Here it is interesting to observe the contradiction in the appeal judges’ basis for their 
decision. First, they indicate that the courts have evolved with the times and now 
recognise the existence of domestic violence and cruelty, which implies they consider 
this particular appellant guilty of assaulting his ex-wife. However, following this 
statement they reduce the original sentence, without explaining why (note the absence 
of a logical connector indicating contrast, such as ‘however’). Apparently the legal 
writers did not wish to establish any contrast (or indicate a contradiction) between the 
first and the second sentences. It is as if the second statement {The court had come to 
the conclusion that some reduction was appropriate . . .) followed the first {courts are 
now aware o f the sort o f cruelty that can be inflicted by a man on his wife) naturally,
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with no incongruities. The impression is that the appeal judges were paying lip service 
to the notion that women should be protected from domestic violence. It is also 
interesting to consider why they abstain from giving reasons for reducing the original 
sentence. We can infer that, in spite of apparently condemning domestic violence, they 
did not find the case serious enough or the appellant guilty enough.
3.3.2d Marital rape during cohabitation
In most of the marital rapes found in the corpus (18 cases), the assault happened 
either at the breakdown of the relationship or after a divorce petition or a separation (15 
cases). This leads us to believe that many cases of rape during marriage (which, 
according to surveys, are quite frequent - see Hall, 1985; Bergen 1996; Lees, 1997) are 
not reported to the police, or are reported but do not result in trial proceedings, or are 
tried but the defendants are either acquitted by the single judge (and therefore do not 
appeal), or get light sentences which do not justify an appeal.
Even in states and countries were the marital exemption for rape has been abolished 
criminal proceedings against spousal rape are still rare, and usually occur in 
circumstances of separation (Lees, 1997). Where the couple was separated or in the 
process of separation, it is easier to label the events as ‘forcible sex’. The conclusion is 
that marital rape during cohabitation is the type of rape furthest from the core, 
prototypical ‘stranger’ rape. Accordingly, as the examples below will illustrate, the 
sentences awarded to these violent husbands are the shortest of all. The following 
excerpts were taken from the only three cases of marital rape during cohabitation found 
in the corpus. In these three cases, despite the sentences being much shorter than any 
others found in the corpus (1 XA to 2 V2 years), two of them were further reduced.
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28. Thirty months’ imprisonment upheld for the rape o f  a  wife by her husband during the marriage, 
following the wife’s withdrawal from sexual relations after childbirth ... The sentencer attributed the 
offence to the appellant’s immaturity, and to feelings o f  rejection and jealousy over the attention his 
wife was paying to the child. This is an unhappy case. [Case 20 — Robert Leonard T. 1993 -  2 Vi 
year sentence]
Here, the court is sympathetic towards the appellant. Again, the interpretative 
repertoire is ‘love-gone-wrong’, and the event is not called an ‘appalling’ or a 
‘revolting’ case; the adjective chosen, ‘unhappy’, is a further indication of the court’s 
sympathy towards both the appellant and the complainant.
The same sympathetic interpretation of an offence of rape is exemplified in case 30 
illustrated below:
29. Three years’ imprisonment for the rape o f  a wife by a husband while the parties were still cohabiting 
and sharing a  bed, reduced to 18 months.
The appellant married the complainant in December 1992, after living with her for two years. From 
early in 1994 the relationship deteriorated, and in May 1994 the complainant decided not to have 
further physical contact with the appellant, but did not communicate that to him 
He had a good deal to drink ... He did not immediately seek to have any relations with her ... in the 
middle of the night he decided he wanted to have intercourse. He asked her fo r  'a last cuddle ’. [Case 
30 -  Paul Richard M. 1994 -  3 year sentence reduced to 18 months]
In this case, the use of a familiar, endearing expression (‘a last cuddle’) depicts the 
scene as romantic lovemaking gone wrong. The appellant had drunk and drinking is 
frequently used as an excuse for questionable behaviour. Nevertheless, he ‘asked her 
for a cuddle, not demanded or forced. The sympathetic interpretation is further 
developed in the next excerpt:
29. ... She asked him not to persist but he pulled her over her back and had intercourse with her. He did 
not use violence on her, beyond having intercourse against her will. On a number of occasions he 
said, "You can't deny me my rights as a husband\  The intercourse did not last long, either because 
the appellant ejaculated or because, when the complainant asked him, he got off her.
Held: sentencing for rape committed by a man on his wife or person with whom he had previously 
lived had been considered in Berry (1988) 10 Cr.App.R.(S.) 13, where it had been recognised that the 
previous settled relationship might make the offence less serious than it otherwise would have been ... 
There was a distinction between the husband who was estranged from his wife and who returned to 
the house as an intruder either by forcing his way in or worming his way in through some device 
before raping her, and a husband who was still cohabiting in tire same house and with consent 
occupying the same bed as his wife. This class o f  case was not so grave as the form er class o f  case. 
[Case 30 -  Paul Richard M. 1994 -  3 year sentence reduced to 18 months]
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The appellant’s words quoted above {“You can't deny me my rights as a husband’) 
express the cultural and judicial myth that husbands have sexual rights over their wives. 
The event is described as ‘sexual intercourse’, not rape. Notice that a distinction is 
drawn here between an estranged husband and a husband who is still cohabiting with his 
wife: in the instance of both of them attacking their partners sexually, the estranged 
husband commits ‘rape’, while the present husband ‘has sexual intercourse against her 
wishes’. Marital rape during cohabitation, therefore, is interpreted as less serious than 
rape by a former partner, which in its turn is seen as less serious than stranger rape. 
Case 32 below is another illustration of how judges interpret marital rape during 
cohabitation:
30. Thirty months’ imprisonment for the rape by a man of his partner, while they were still cohabiting 
but by the use of significant force, reduced to two years.
The appellant had a relationship with the complainant who gave birth to their son. They subsequently 
lived together but the relationship deteriorated. One evening the complainant left their flat leaving the 
appellant in charge of the child. The appellant found her in a bar, handed the child over to her and 
went out. Later the appellant returned home, forced the complainant to go to the bedroom by pulling 
her hair, and had intercourse with her despite her attempts to prevent him from doing so.
What happened thereafter is a matter about which there is some doubt, but it is necessary to recite 
what she alleged happened.
In the event, complaint was not made to the police. An account was first given to social workers in 
support to an application to oust the appellant from their home and to support her alternative 
application to be re-housed. It may be that there was an element o f  exaggeration in that account fo r  
that purpose. It is to be noted that when she made the complaint to others she did not allege that the 
fu ll force o f  the offence o f  rape had taken place. Her explanation subsequently was that she thought 
there had to be ejaculation for the full offence o f rape to occur. Whether or not that explanation was 
true or genuine we have no means o f  establishing, but we discount it as heavily as we can, and no 
doubt the learned judge did so.
- Held: in M  the Court had indicated that a distinction could be drawn between cases where an 
estranged husband forced his way into the wife’s  home as an intruder and raped her, and those 
where the husband was still living in the same house and occupying the same bed with consent. The 
circumstances o f  the present offence were more serious than those o f  M. as the appellant used force 
to get the complainant to the bedroom. In the unusual circumstances of the case, the sentence would 
be reduced to two years ... This is an unusual case o f  rape and the details o f it must be set out. [Case
32 -  Kirk Paul Pearson 1995 - 2 V i  year sentence reduced to 2]
Again, the adjective ‘unusual’ does not express a negative evaluation of the events as 
do the adjectives ‘appalling’, ‘revolting’, ‘serious’, etc, used to depict stranger rape. 
Here, there is an apparent contradiction in the appeal judges’ reasoning: they admit that 
this case is more serious than the precedent they have to follow, but nevertheless they
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decide to reduce the sentence. It is interesting to see how the judges mince their words 
when justifying this reduction. They use as a basis the ‘unique features o f the case\ but 
they do not say clearly which features are these. A possible conclusion is that the 
reduction in the sentence is linked to the way the complainant was constructed in this 
appellate decision: the existing relationship between the appellant and the complainant 
renders the rape ‘less serious’ in the judicial interpretation. On the night of the rape she 
had been drinking in a bar after leaving her son at home, which does not fit the 
prototypical behaviour of a ‘good’ mother and wife. The judges state that her version of 
the events may be exaggerated. Finally, she was reluctant to give evidence at the trial, 
which here is not interpreted as a sign of her forgiveness (a ‘positive’ feminine trait -  
see chapter 4), but as a sign of her having at least exaggerated the whole story.
3 .4 Final remarks
A closer observation of social and legal practices indicates that there is a disparity 
between the way sexual violence is treated in theory and in praxis. At the level of 
legislation sexual abuse is defined as illegal and as liable to punishment; at the level of 
everyday life, most forms of coercive sex are unknown, unreported, unacknowledged 
and unpunished (Rhode 1989). At the trial level and at the level of legal decisions 
sexual abuse is dealt with in a similar contradictory way: while officially all cases of 
rape are strongly combated, in practice some cases are subjected to harsh punishment, 
while others are either presented as ‘normal’ and thus go unpunished, or are treated as 
less serious and consequently are subjected to lighter forms of discipline. The degree of 
punishment is directly linked to how the event is legally constructed.
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The description of the event ties in with the sentence awarded. Severe forms of 
punishment (long prison sentences) are awarded to those cases framed as ‘real rapes’. 
Events described as ‘dates’ or as ‘less serious’ sexual assaults are either qualified as 
‘consensual sex’, or are considered ‘minor’ sexual crimes, being awarded lighter forms 
of punishment (e.g. short sentences or a reduction in the original sentence at the appeal 
level) when compared with the sentences awarded to stranger rape cases. Thus, the 6 
life sentences found in the present corpus were all awarded to stranger rape cases; the 
longest sentence for a marital rape case was 8 years.
In the 50 cases investigated in this study, many of convictions and sentences were 
upheld (only two convictions were quashed; of the 36 appeals on sentence, 13 sentences 
were maintained, 16 were reduced and 7 were increased). Therefore, I could not say that 
the 50 rapists who appealed their original convictions or sentences escaped ‘scott free’. 
This fact alone might lead us to conclude that the criminal justice system treats all 
rapists with the same degree of severity. However, the numbers above indicate a trend 
towards sentence reduction. In addition to that, a closer analysis of the data indicates 
that appellate decisions on rape cases present the event in very different lights, 
depending on how the assault has been labelled and categorised. This categorisation 
system reflects and recreates a body of sexual myths and ideological presuppositions 
about how men and women behave and relate to each other, and it is this ideological 
frame that will determine how blame, discipline and punishment is judicially 
apportioned, and who will be cast in the roles o f ‘victim’ and ‘villain’.
Even though the marital rape exemption was abolished in 1991 in England, this has 
not produced a dramatic change in sentencing policy. English judges still consider 
marital rape less serious than other kinds of rape (especially ‘stranger’ rape), and 
sentences awarded to men who rape their present or ex-partners are shorter than those
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awarded to other convicted rapists. Appeal judges show a much higher degree of 
empathy and understanding of these violent husbands and partners than of stranger 
rapists. The notion that a certain degree of violence is somehow part of sexual relations, 
and the tendency to interpret rape as an expression of misplaced love and sexual desire 
rather than of gender violence and power explains in part this ‘charitable’ critique of 
abusive husbands. The categorisation of many rapes as ‘less serious’ or as ‘non-typical’ 
casts serious doubts on the criminal nature of the event: was it a ‘real’ rape? Did it 
really take place as the victim described it? To what extent was the victim responsible 
for it? Could it be that she not only contributed to the attack, but even fabricated it?
Some feminist scholars propose that rape be inserted into a broader context of crimes 
of violence against the person (Temkin, 1987). However, to expand the definition of 
rape to include all kinds of coercive sex (whether the woman fought vigorously back or 
just said ‘no’), and that of ‘rapist’ to include all kinds of men (dark strangers from the 
streets, maniacs and drug addicts, as well as husbands, boyfriends, neighbours, relatives, 
men of previously ‘good character’, nice college boys, etc) would make many people 
uncomfortable. As Wood and Rennie point out, “men want rape to stay in the realm of 
the reprehensible, a realm peopled by the deranged and the sick” (1994, p. 145). Within 
a certain set of gender and sexual assumptions -  i.e. that men have a greater sexual 
appetite than women; that men are sexually active and women sexually passive; that 
male sexual drive, once aroused, is very difficult to control; that sexual violence 
provoked by the pain of rejection and separation is less grave -  rape is made into 
something reprehensible yet understandable, and certain types of forced sex are seen as 
something excusable.
Chapter 4 follows the same theoretical and methodological structure of chapter 3, 
and continues exploring the representations of rape in the judicial discourse of RADs. In
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it, I will discuss and illustrate how men accused of rape and women victims of rape are 
represented by the discourse of appellate decisions, and the implications of such 
representations.
Chapter 4
The use of categorisation systems in the judicial discourse on rape -  The assailant and
the victim
4.1 Initial remarks
Until recently, the only characteristic which united rape complainants was that they 
were all women. Up to the present, the majority of rape complainants are women 
(Graycar and Morgan, 1992). It is fair to conclude, therefore, that the quality of the 
treatment they receive by law and order officials has something to do with this feature. 
Research in legal discourse indicates that gender differentiation is common in the legal 
process, i.e. in situations where male and female accounts of events are legally 
confronted, many times the male version or world-view is privileged (McLean, 1988; 
Smart, 1989; Edwards, 1996). But apart from treating people differently on the basis of 
their gender, the legal process can also be characterised by intra-gender differentiation, 
i.e. depending on how a woman is represented during the legal process (or, as in the 
present study, in a legal decision), she will be treated with more or less sympathy and 
respect, and will be more or less protected by the law. The judicial discourse of rape is 
pervaded by arguable notions both about women and men, especially in what concerns 
male and female sexuality and the way men and women relate to each other. And these 
notions, or myths, will determine to a great extent the legal treatment given to the 
parties in a rape trial. As MacLean (1988, p. 200) argues:
The law ... permits the incorporation as fact into the legal process of arguable, 
prejudicial and often degrading assumptions about the nature of males and 
females, and of role-stereotyping based on simplistic presumptions about gender
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and its impact on behaviour ... Myths about female behaviour and sexuality 
inform the treatment of both the victim and the offender.
Chapter 3 dealt with the representation of the event ‘rape’ in appellate decisions. 
This chapter, following the same line, will complete the picture by discussing and 
illustrating how the main actors in the event ‘rape’, i.e. the accused man and the victim, 
are represented and categorised by the judicial discourse of RADs. To do so, the chapter 
will be divided into two broad sections: A) the Complainant; and B) the Appellant. 
These sections will be divided into smaller subsections, according to the different 
categorisations of assailants and victims found in the discourse of appellate decisions.
A. THE COMPLAINANT
In broad terms, the judicial ideology represents a complainant of rape in two ways: 
either as a ‘genuine’ victim of rape, or as a non-genuine (or non-prototypical) victim. 
The casting of the complainant in one of these two roles will depend on the presence or 
absence of a series of factors related to the woman herself, her attacker, and the way she 
reacted to the attack. In the following subsections I will present and exemplify, through 
excerpts taken from the corpus, the features which, according to the judicial view, help 
to identify a woman as a prototypical or a non-prototypical victim of rape. These 
features are directly linked to many of the myths about female behaviour traded in 
society. I will also discuss the lexical-grammatical choices made by the judges tp 
portray some complainants as ‘real’ victims and others as not. The casting of the 
complainant as a ‘genuine’ victim or as a non-typical victim has serious consequences 
both for the appellant and for the complainant. For organisational purposes, the 
COMPLAINANT section is divided into:
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4.2 Analysis: Genuine and non-genuine victims
4.2.1 Genuine victims
4.2.1.a The virgin (‘the Madonna’)
4.2.1 .b The young girl
4.2.1.c The old respectable lady
4.2. I d The woman who Resisted
4.2.1 ,e The forgiving wife
4.2.2 Non-genuine victims
4.2.2.a The former or present partner
4.2.2.b The temptress (‘the whore’)
4.2.2.C  The liar
The data used in the section ‘Complainant’ consists of excerpts taken from 29 of the 
50 RADs that compose the corpus (the excerpts are verbatim from the reported 
appellate decisions). The cases selected were the ones which better illustrate the 
categories discussed in the chapter, and are representative of the rest. The excerpts are 
individually numbered, each number representing one RAD. When the same number is 
repeated in two or more excerts, this indicates that all of them come from the same 
RAD. All the 50 RADs can be found in the appendix. Even though the examples are 
divided into different subsections, many of them overlap, and conflicting features are 
sometimes found in the same appellate decision. The title of each subsection indicates 
the myth about women it represents.
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4.2 Analysis: Genuine and non-genuine victims
4.2.1 Genuine victims
As I argued in chapter 3, the standard rape episode is one where the rapist is a 
stranger, the victim is totally powerless and blameless, and intercourse is complete. As 
one writer comments, “the clearer [the victim’s] sexual neutrality, the more violent her 
assault, the ‘truer’ a victim she is seen to be” (Toner, in McLean, 1988, p. 208). The 
‘genuine’ victim, the one who is able to construct herself as free from blame, sexually 
unavailable and unknown to her attacker, will receive the full sympathy and protection 
of the courts. Virgins, very young girls, old ladies and women who resisted fiercely to 
the attack have a much higher chance of being represented as ‘true’ victims.
4.2.1.a The virgin (the Madonna)
According to the British law, “a man commits rape if -  (a) he has unlawful sexual 
intercourse with a woman who at the time of the intercourse does not consent to it ...” 
(Section 1(1) of the Sexual Offences (Amendment) Act 1976). ‘Sexual intercourse’ here 
means penetration of the vagina by the penis (see note 1, chapter 3). Some authors argue 
that the emphasis on penile penetration to characterise rape is a trace of a patriarchal 
concern with female chastity (see Lees, 1997). The idea is that if the woman was 
penetrated her value as sexual property is damaged. According to this interpretation, the 
virginity of the victim is an aggravating factor in a rape trial because virgins stand to 
lose more by being raped than sexually experienced women.
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My data also indicates that virginity is seen as an aggravating factor in a rape case. 
The reasons offered for the judicial protection of virginity, however, are in theory not 
just a concern with chastity. Nowadays appeal judges no longer frame their abhorrence 
of the rape of virgins in terms of loss of reputation, but rather in terms of the 
psychological trauma resulting from the fact that the rape was the victim’s first sexual 
experience. In spite of having apparently moved from protecting the body of the victim 
to protecting her soul, we can nevertheless argue that the emphasis on and the 
privileging of virginity during a rape trial are evidences that the criminal justice system 
(and society at large) is still greatly concerned with female chastity and reputation. The 
victim’s virginity is an almost incontestable proof of her ‘good character’, and as such 
contributes to her credibility as a witness. Therefore, when the victim is a virgin 
conviction is almost guaranteed, and the complainant will certainly get the sympathy of 
the Court.
That is what Adler found out in her analysis of rape cases tried at the Old Bailey }n 
the mid-1980s. She concludes that (1987, p. 101):
There is a staggering difference in the conviction rates of those defendants whose 
victims where virgins, or of whose sexual past the jury knew nothing, and those 
accused of raping women known to have had prior sexual experience. This 
highlights the perceived importance of chastity in the ‘genuine’ victim of rape: 
virginity all but guarantees a conviction.
In Adler’s study, only one man was acquitted of raping a virgin or a woman whose 
sexual past was not mentioned during the trial, which represented a conviction rate pf 
94 per cent. On the other hand, Adler’s study showed a conviction rate of 48 per cent 
for men who raped women whose sexual reputation was discredited during the trial.
In the present work, in all of the 6 appeals on cases of rape of virgins found in the 
corpus, the offence was considered aggravated by the virginity of the victim. Of the six
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sentences, three were increased by request of the Attorney-General (which indicates that 
the cases were considered serious), two were upheld (the appellants asked for a 
reduction in the sentence but their appeals were denied), and only in one case, where 
several boys had raped a young virgin, some of the sentences were slightly reduced and 
some upheld (the reductions were due to the youth of the appellants).
The following example comes from a case where a 15-year-old girl was raped by a 
15-year-old boy. The trial sentence, community service and £500 compensation to the 
complainant, was considered too lenient and was therefore appealed by the Attorney- 
General, resulting in the replacement of the community service sentence by a 2 year 
prison sentence. In the excerpt below we can see that the complainant’s youth and hpr 
virginity were crucial to the representation of the offence as ‘serious’ and the original 
sentence as not stem enough:
1. . .. the grounds of the application were that the following aggravating features existed in die case -< 1 )  
the complainant’s  age\ (2) the fact that this was her firs t experience o f  sexual intercourse', (3) the 
oral sex; and (4) the traumatic effect the incident had on the complainant
In view o f the aggravating features o f  the offences and the traumatic effect on die victim and the fact 
that the offender did not plead guilty; nevertheless, despite his age and previous good character, the 
offence was so serious that only a custodial sentence was justified. Thus the Court would quash the 
sentence passed and substitute an order that the offender be detained for a period of two years 
pursuant to section 53(2) of die Children and Young Persons Act 1933 [Case 2 -  Attorney- 
General’s Reference No. 3 of 1993 -  stranger rape -  community service replaced by 2 year 
imprisonment]
The following cases are other examples of the protection of virginity by criminal 
courts. As in the example above, the trial decisions were also appealed by the Attorney 
General, resulting in an increase in the original sentences:
2. Six years’ imprisonment for rape and false imprisonment by a burglar increased to nine years.
In die early hours o f the morning he [die appellant] entered a house occupied by two sisters, one of 
whom was six inondis pregnant. The offender threatened to kill both of them, and tiien raped die 
younger of the two sisters and indecently assaulted her by pushing his penis into her mouth and his 
fingers into her vagina.
The case arose out of on appalling incident which occurred on March 22, 1993. At the time the
victim was a virgin aged 17.
Secondly, it is submitted tiiat this was a young g irl o f  17 who had not had sexual intercourse before, 
and accordingly the experience was the more stressful and distressing to her on that account. [Case
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23 -  Attorney-General’s Reference No. 16 of 1993 (Shane Lee Goddard) Stranger rape -  6 year 
sentence increased ty 9]
3. Four years’ imprisonment for the rape of a girl aged 16 increased to six years.
The offender, a man aged 39 at the time, approached a 16-year-old who had just left a public house. 
The victim was 16 years old ... She lived with her parents and, at the time of the offence, was a 
virgin. [Case 19 -  Attorney-Gencral’s Reference (David Vernon Taylor) (1993) Stranger rape -  
4-year sentence increased to 6]
In case 19 above, both the complainant’s youth and her moral character are features 
which lead to her portrayal as a ‘true’ rape victim. Her good character is established not 
only by her virginity but also by the fact that she was a ‘family girl’, still living with her 
parents. Again, as in other cases of rape of virgins, this appellate decision increased the 
original sentenpe.
Stranger rape of a young, virgin girl is considered as even more traumatic than 
‘ordinary’ stranger rape: the evidence from the corpus indicates that both society and 
legal practitioners see such cases as inflicting severe moral and psychological wounds 
on the victim; therefore the rapist is generally awarded a long sentence at trial level:
4. A 14 year old girl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fact 
he took her back to his flat, plied her with drink and then raped and buggered her. She had never 
taken alcohol before and was a virgin.
As to sentence, the judge had remarked that the fact the victim suffered dreadful problems afterwards 
did not affect the sentence passed upon the appellant: it should have done so, for it was part o f  the 
whole relevant scene. [Case 12 -  Wared Mhaywi Kabariti 1990 -  Stranger rape -  12 years 
sentence upheld -  appeal denied]
In the excerpt above, the appeal judges depict the complainant as a ‘real’ victim and 
categorise the attack as an ordeal which left serious consequences. Notice how the 
psychological effects of the rape are not only acknowledged in this case but considered 
essential to the judicial decision which is to deny the appeal.
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4.2.1 .b The young girl
A trial process, as well as the legal decision which is its aftermath, has as one of i^ s 
functions the protection of sensitive socio-cultural issues and values. During a rape trial 
and the sentencing process, these issues are interpreted as the factors which wjll 
aggravate or mitigate a case of rape. One of these sensitive issues is youth; as in other 
public and private discourses, youth is presented by the discourse of the criminal justice 
system as something frail and valuable, which the law has to strive to protect. As far as 
victims of sexual assault are concerned, the younger they are the more they approach 
the ‘real’ victim prototype, and the more serious the offence. That is what the following 
examples indicate:
5. A 14 year o ld  girl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fapt 
he took her back to his flat, plied her with drink and then raped and buggered her. She had never 
taken alcohol before and was a virgin.
She was an impressionable young girl, small o f  stature and extremely good-looking. [Case 12 -  
Wared Mhaywi Kabariti 1990 -  Stranger rape -  12 year sentence upheld]
The physical description of the complainant presented above is unusual; except when
referring to their injuries, the appeal judges usually do not describe the physical
appearance of a complainant. In case 12, the judges probably mention her personality
and her looks as a way of representing her as free from blame: her impressionable
character helps to explain why she agreed to accompany a strange man, while the
mention of her small stature helps to picture her as a helpless victim and adds to tfye
shocking character of the attack. The process of casting her as a ‘true’ victim continues
in the excerpt below:
5. She had a conventional upbringing. It is a Christian home ... Without her parents knowing ... she 
bought herself a return ticket to London, to where she had never been in her life before, and travelled 
that day to the metropolis.
She was bemused by the hustle and bustle o f  London.
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She was wandering around not knowing where on earth she was and suddenly, as fate would have it, 
she was accosted by the appellant. [Case 12 -  Wared Mhaywi Kabariti 1990 -  stranger rape -  12 
year sentence upheld]
Her upbringing and her home are defined as ‘conventional’ and ‘C h ris tia n thus 
above suspicion or blame. This device absolves not only the girl from blame, but also 
her family. London, on the other hand, is depicted as a centre of vice and danger (thp 
metropolis), with which she was unable to cope. The following comments further 
emphasise her ‘good character’:
5. To all o f that we have heard with the utmost care. We have no doubt at all, aided by Mr. Bate’s 
careful excursion through die sordid facts, that no jury faced with this girl, considering her 
background and all else, could possibly have avoided convicting this man. The case was 
overwhelming. [Case 12 -  Wared Mhaywi Kabariti 1990 -  stranger rape -  12 year sentence 
upheld]
In the following example, the rape victim is also pictured as a young and naive girl ip 
the big town:
6. Fourteen years’ imprisonment, passed as a longer than normal sentence under the Criminal Justice 
Act 1991, s.2(2)(b), upheld for rape.
The appellant was convicted o f rape and assault occasioning actual bodily harm. The appellant 
encountered a 16-year-old g irl who had been working as a prostitute. The girl went with the 
appellant to a flat, not fo r  the purposes o f  prostitution.
The victim “S ” was a 16-year-old girl who had come to London from Liverpool a few  weeks before. 
[Case 31 -  Joseph Kennan 1995 -  Prostitute rape -  14-year-sentence upheld]
In this case, even though young, the complainant was a prostitute. In spite of that, the 
judges see her as worthy of legal protection in view of her age. Notice, however, that 
they make a point of remarking that the complainant accompanied the appellant ‘not fq r  
the purposes o f prostitution’, which probably made her rape look more credible from 
the legal point of view.
The complainants below fit into the ‘true’ victim slot not because of their 
‘innocence’, but, among other things, because of their youth:
7. Nine years’ imprisonment for rape of a victim aged 17 at knifepoint by a man who gained access to 
her flat increased to 13 years.
The victim herself was gravely affected by the attack upon her. Before that attack she had led an 
ordinary, happy life. After it she lost contact with her friends; she has been unable to have any
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physical contact with her boyfriend whom she sees only on an occasional basis; she cries a great 
deal; she has a feeling o f  being dirty; she tried to commit suicide within the first month after her 
attack and she describes her present life as a miserable, lonely existence. [Case 36 -  Attorney- 
General’s Reference No. 10 of 1995 (Brian Denvir) Stranger rape -  9-year sentence increased 
to 13]
8. A period of 10 years specified for the purposes o f Criminal Justice Act 1994, s.34 in conjunction 
with a sentence of custody for life imposed for attempted rape reduced to seven years.
The appellant was convicted o f attempted rape, robbery and indecent assault. ITie appellant attacked 
a young woman who was six months pregnant as she walked home from a friend’s flat. The appellant 
threatened her with a knife, made her remove her clothes and attempted to rape her and then 
indecently assaulted her. [Case 49 -  Roy Low 1997 -  Stranger rape -  life imprisonment -  parole 
period reduced from 10 to 7 years]
When the rape complainant fits into the category of ‘genuine’ victim, it is more 
likely that judicial discourse will sympathise with her and make use of other discourses 
(e.g. medical and/or psychological) to compassionately depict the damage produced by 
the rape. In case 36 above, for instance, the complainant was quite young, had no 
previous sexual contact with the appellant, and was attacked after the assailant gained 
entry to her house. As such, she matches to a fit the ‘real’ victim prototype. In case 49, 
even though the victim was raped in the street, she was young and pregnant; tfye 
sentence of life imprisonment represents an attempt to protect not only her youth, but 
also the child she was expecting.
4.2. l.c The old respectable lady
Regarding the victim’s age, the legal system strives to protect not only young bijt 
also elderly victims. The elderly are considered vulnerable, but at the same time they 
embody highly valued social characteristics such as experience, wisdom, reputation. 
Elderly women represent mothers and grandmothers, and therefore a sexual assault 
against one of them is seen as particularly shocking and disgusting. Men who attack 
elderly women are represented as ‘fiends’ and perverts, and are treated with the utmost 
strictness; usually their sentences are long ones, as the examples will attest. All the
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cases illustrated below involved elderly women attacked at home by a stranger. These 
cases represent attacks on several of those sensitive socio-cultural values the criminal 
justice system is expected to protect: old age, a woman’s good reputation, the sanctity 
and privacy of the domestic world. Therefore, they epitomise the ‘serious rape offence’ 
and are treated with a corresponding degree of severity.
The first excerpt comes from an appeal decision where the lexica! choices indicate 
that both complainant and appellant fit into the prototypes of ‘real’ victim and ‘real’ 
rapist. The sentence was, accordingly, one of the longest found in the corpus:
9. Fifteen years’ imprisonment upheld for the rape o f an elderly widow by a burglar.
The appellant broke into a house occupied by a widow aged 78 who lived alone.
... the effect on the victim has been horrendous.
The fact remains that this lady's life has been completely ruined. She cannot return to her home o f 53 
years. She is fearful o f being alone. Her final years have been rendered completely desolate. [Case 
28 -  Albert Thomas 1994 -  Stranger rape -  15-year sentence upheld]
The tone of sympathy to the victim and of horror towards the crime is obvious. The 
complainant is referred to in respectful, sympathetic terms: an elderly widow; a widow 
aged 78; the victim; this lady. In addition, the psychological effects of the event on her 
are strongly emphasised through the use of adjectives: she is fearful; her life has been 
rendered completely desolate. Correspondingly, her attacker is a ‘true’ criminal: a drug 
addict who burgled the victim’s house and attacked her sexually. Therefore, the 
sentence of 15 years awarded him by the trial judge was upheld by the Appeal Court. 
The following excerpt was also taken from a case of an elderly woman attacked at home 
by a burglar:
10. The appellant broke into the home of a woman aged 74 in the early hours of the morning. He pressed 
a knife at her throat, and threatened to kill her. The woman resisted and the appellant attacked her 
with some violence and raped her. The appellant told the victim that he had AIDS. The woman was 
subsequently admitted to hospital suffering from depression. Sentenced to 15 years’ imprisonment. 
[Case 15 -  Farag Mohammed Ali Guniem 1993 —15 year sentence reduced to 13]
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The excerpt above fits the prototypical ‘real’ rape: an elderly woman attacked at 
home, a stranger rapist, a long sentence. The last examples in this series also involve 
elderly ladies raped at home; however, as the assailants were quite young, the original 
sentences were comparatively shorter, or reduced (the impact of the offender’s age on 
the way he is represented and sentenced will be discussed in more details below):
11. The victim, an elderly lady approaching 90 years o f  age, was in her home at night and did in fact 
suffer actual physical injury as a direct result of the attempted rape.
The complainant was a widow, aged 87, described in the case as a frail old lady fitted with a 
pacemaker. Her husband died in 1979 and she lived alone in a ground floor flat in Hartlepool. [Case 
14 -  Kenneth Mark Robinson 1992 - 8 year sentence upheld |
12. Nine years’ detention in a young offender institution for rape o f a widow aged 100 by a boy aged 16 
at the time of the offence reduced to seven years.
This court, in mercy, having regard to the youth of the appellant at the time o f this offence, concludes 
that the right sentence here was one of seven years’ detention in a young offender institution. [Case 
18 -  Laurence McIntosh 1993 -  Stranger rape -  9 year sentence reduced to 7]
4.2.1 d The woman who resisted
The construction of consent (or resistance) to sex may facilitate or problematise the 
interpretation of an episode as rape (Wood and Rennie, 1994). From the moment a rape 
is reported at a police station to the eventuality of it reaching the trial level, the law and 
order apparatus is suspicious of cases where the lack of consent to sex consisted of mere 
verbal protests. Rape victims who are able to prove that they resisted in other ways 
besides saying ‘no’ or crying (such as offering physical resistance, and bearing marks of 
this resistance on their bodies1) are more likely to be believed. This is a lingering trace 
of the ‘death-before-dishonour’ philosophy (Rhode, 1989), according to which chasfe 
women would rather risk being killed than give in to their aggressors. To this day, 
women who can prove physical resistance to rape are more likely to be depicted as
1 Even though from the judicial standpoint a sexual assault is considered more ‘serious' when the victim 
can prove her good' reputation and also her physical resistence to the attack, from the victim’s 
perspective physical wounds are not necessarily the most traumatic ones. As MacCannell and
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women of ‘good’ reputation, and consequently to be believed and respected. That is 
what the following excerpts exemplify:
13. Fifteen years’ imprisonment for rape of an elderly woman by an intruder in her home reduced to 13
years.
She was a lady o f  some spirit. She hit the appellant with an alarm clock and tried to seize the knife. 
Bleeding, his victim made her way to a  neighbour. [Case 15 -  Farag Mohammed Ali Guniem 1993
-  Stranger rape - 1 5  year sentence reduced to 13]
14. Six and a half years’ imprisonment for rape by a man with a previous conviction for rape increased to 
eight years.
Several times he tried to gag the victim, w hilstshe struggled to fight him off.
In an effort to persuade him to stop, she said “this is rape, Sean”.
A s she struggled, cried and screamed, lie forced her head into a pillow ...
She begged and pleaded with him to stop.
The victim continued to resist and to scream.
He tried to force the victim’s legs apart with his knee, but she locked her ankles in resistance. He 
ordered her to open her legs, but she refused.
... she raked her fingernails across his neck. [Case 25 -  Attorney-General’s Reference No. 28 of 
1993 (Sean Cawthray) Stranger rape -  6 Vi year sentence increased to 8]
In excerpt 13 above the victim was an old lady, which by itself contributes to 
construct her as a ‘genuine’ victim. In addition to that she ‘put up a fight’, which in the 
judicial mind corresponds to proper female resistance in order to defend virtue (the 
complainant is positively described as ‘a  lady o f spirit'). Excerpt 14 is generous ip 
comments about the victim’s verbal and physical resistance. All the evidence of 
physical resistance (especially the bit about the complainant ‘locking her ankles in 
resistance’) is essential for the construction of her ‘good’ character. Even though some 
appeal judges claim to understand lack of resistance to rape, this RAD illustrates that 
physical and verbal resistance is still seen as convincing signs of lack of consent and of 
the complainant’s blamelessness. The use of the verb ‘struggle’ is also worthy of notice 
in case 25. The term ‘struggle’ implies that the resistance was considered ‘appropriate’. 
Resistance can be described along a continuum that goes from continued physical 
struggle, to initial struggle only, to crying out for help, to saying ‘no ’, to crying, and
MacCannell argue, “independent of what happens to the body, the most violent acts are those resulting in 
long-term or permanent damage to the victim’s subjective functioning” (1993, p. 205).
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these different ways of describing resistance imply different evaluations. Mere verbal 
resistance (saying ‘no’) is many times not seen as convincing or sufficient (see case 6 jn 
appendix, for instance). However, ‘struggle’ is a term more appropriate to other forms 
of physical combat than to a sexual assault (Coates, Bavelas and Gibson, 1994, p. 195):
This language of appropriate resistance seemed to us to be drawn from male-male 
combat between equals, where continued fighting is appropriate, rather than from 
asymmetrical situations (e.g. prisoners of war or victims of school-yard bullies) 
where physical resistance would lead to little chance of success and a high 
probability of further harm.
In cases defined as ‘real’ rape (e.g. stranger rape), the judicial discourse highlights 
not only the victim’s physical wounds but also her psychological injuries. This is the 
case in the excerpts below:
15. A sentence of life imprisonment substituted for a sentence o f  eight years’ imprisonment in the case pf 
a man convicted of rape committed at knife point who had been convicted o f four similar offences on 
a previous occasion.
As to the victim, she suffered a bite on her left temple, a small cut in her vagina, swelling and 
redness over the lower back due to ground friction, and tenderness over her neck due to rough 
handling. Apart from physical injuries, she has been severely affected by the rape in a  number o f  
aspects o f  her life. She has had persistent difficulty in sleeping and eating; she had great fear of 
travelling in public; and she found it impossible to continue her relationship with her long-standing 
boyfriend. She has been unable, and continued to be unable, to work for more than a few days. [Case
33 -  Attorney-General’s Reference No. 22 of 1995 (Sylvester Semper) Stranger rape -  8 year 
sentence replaced by life imprisonment]
16. The victim on this occasion took urgent steps to call the police and the offender was in due course 
apprehended. The victim was examined by a doctor who found her to be understandably upset and 
also found that her face, nose and neck were bruised and swollen and she had teeth marks on her 
arm. [Case 44— Attorney-General’s Reference No. 29 o f 1996 (Carl Junior Fridye) Stranger 
rape and indecent assaults -  7 Vz-year sentence upheld]
Even though physical evidence of rape is still interpreted as a faithful indication of 
the blamelessness of the victim, nowadays the ‘death-before-dishonour’ philosophy has 
been partially replaced in rape trials by the modem concept of ‘reasonable resistance’ 
(Rhode, 1989). Many judges today acknowledge that victims of sexual assault 
frequently do not resist either because of extreme fear, or to protect themselves from 
further harm. Below there are some examples of judges who showed this understanding:
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17. She was a virgin but she appreciated that he was after sexual intercourse. She did not want that to 
happen, but she was too scared to resist. [Case 7 -  William Bruce Fotheringtaam 1988 -  Stranger 
rape -  6 year sentence]
18: He then grabbed her right arm and pulled her across the road into an alley-way ... She was so terrified 
that she could not scream or shout.
She was crying ... She was clearly shocked and upset. She explained what had happened. She was 
taken home to her parents. Her mother telephoned the police. [Case 19 -  Attorney-General* s 
Reference no....... (David Vernon Taylor) 1993 -  Stranger rape -  4-vear sentence increased to 6]
19. Her account, hardly surprisingly in the circumstances, was that she did not resist because she was 
frightened that he would hurt her. [Case 42 -  David Milne Razzaque 1996 -  Ex-girlfriend rape 
and stranger rape -  life imprisonment -  parole period reduced from 17 to 10 years]2
4.2.l.e The forgiving partner
As I pointed out in Chapter 3, sexual violence occurs more frequently within tfye 
boundaries of intimacy than between complete strangers3. The aggressors are more 
likely to be familiar men (e.g. husbands, boyfriends, ex-partners, relatives, neighbours), 
and most of the victims are women and children (see Adler, 1987; Edwards, 1996; Lees, 
1997). In spite of their frequency, cases of intimate or domestic violence are difficult to 
detect, and as a consequence are more likely to remain unreported and unpunished. 
Most convited rapists are strangers to their victims. In a survey carried out for the 
British Home Office in 1990, if was found that among imprisoned rapists, less than a 
half knew their victims, and in only 7 percent of cases there was a previous relation
" We should not be misled by the fact that, even though case 42 involved an ex-partner rape, the assailant 
was awarded a sentence o f life imprisonment. This does not imply that other cases of marital rape found 
in the corpus were treated with equal hardness. Case 42 consisted o f two counts of rapes (what is called in 
the legal jargon a campaign o f  rape’}, where one of them was the rape of the assailant’s ex-partner, and 
the other was a prototypical stranger rape, i.e. the attacker invaded a house and raped a woman who was 
unknown to him.
3 In a survey carried out in the early 1980s by the London WAR group (Women Against Rape), 110 out 
of 214 women who had been raped by any men had been raped by their own husbands (Hall, 1985). [n 
another survey also carried out by WAR in the mid-1980s involving 145 victims, an estimated 60 were 
raped by a husband, boyfriend, family member or man in authority'. A further 50 victims were raped by a 
friend, acquaintance or workmate. O f Üiese 110 cases of rape, only two cases o f  rape by a friend, 
acquaintance or workmate were reported (Temkin. 1987). According to the Women Protection Section pf 
the 6th Police Station in Florianópolis, 90 percent of sexual crimes against children, teenagers and women 
are committed by men who are close to the victims. Of this total, 80 percent are family members and t[ie 
majority live in the same house with the victim (“Estuprador Está Próximo da Vítima”, 16 August 1998, 
Diário Catarinense).
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between the two. Less than a quarter of cases had taken place after a social contact 
between rapist and victim, and in over half the cases the victim had been attacked in the 
streets or the rapists had broken into her house (in Sampson, 1994, p. 36). Some 
researchers claim that many cases of domestic violence are never criminally prosecuted, 
and few reach the appeal level. Lees (1997), for instance, speculates that few marital 
rape cases reach the Court of Appeal as a result of short sentences awarded by Crown 
Court judges (first instance judgement).
There are many reasons why women fail to report being sexually assaulted by a 
known man, especially a partner or ex-partner. Among them are (Lees, 1997, pp. 127- 
8 ):
fear for their lives;
a strong tendency of women to minimise the threat to their lives in order to cope 
with the fear, which often prevents then from escaping when it is still possibly4; 
mixed feelings about the aggressor;
-  feelings of guilt, shame, etc'.
Mixed feelings of guilt, loyalty and fear lead many women to withdraw charges 
against partners, or to communicate with them in prison. The response of the criminal 
justice system to the emotional dilemma faced by these women is to interpret their 
attitude towards the event and the defendant as a feature which mitigates the seriousness 
of the case. Evidence that the complainant wishes to withdraw the charges against her
4 The difficulty many women have in breaking free from perverse relations, involving psychological and 
physical violence, presents parallels with the principles o f brainwashing used on prisoners of war: both 
types of victim suffer isolation from outside help, humiliation and degradation, followed by acts of 
kindness coupled with threats to return to the degraded state if  compliance is not obtained (Lees, 1997). 
This interpretation, however, is never broached in court, where the female forgiveness of a physically 
and/or sexually abusive partner is seen as indication of a ‘noble’ heart.
Unfortunately, many women still blame themselves for the violence they have been victims pf, 
especially when confronted with unsupportive members of the law and order apparatus (such as police 
officers, lawyers and judges). As MacCannell and MacCannell explain, “not every victim is able silently 
to endure, or to walk out on unsupportive authority when it sides with the assailant. Some must actively 
participate in transferring die blame to themselves ... For these victims, authority and the law do not
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present or ex-husband leads many appeal judges to reduce his sentence. This trend is 
probably the result of a judicial wish to protect the privacy of the family; if the woman 
is prepared to ‘forgive and forget’ (seen as a ‘positive’ attitude), the judiciary is also 
willing to offer some measure of forgiveness. Marital rape, then, is seen more as tfye 
problem of an individual couple which should be dealt with in the privacy of the home, 
than as a socio-cultural phenomenon involving issues such as domestic violence and 
power asymmetry. From the judicial point of view, the more an abused wife is prepared 
to forgive her partner, the less the criminal justice system should interfere. In Edwards’ 
words (1996, p. 360):
As with domestic violence, there is a concern that, where the victim is trying to 
put her life together and minimise the trauma, her courage, strength and tenacity 
and above all her forgiveness work in favour of mitigation of sentence. It Is 
interesting that principles of punishment, retribution, deterrence and repartition 
also embrace a new principle in mitigation, that of victim survival and 
compassion.
In terms of discoursal representation, women raped by men with whom they have (or 
had) a relationship constitute a borderline category: they are not usually portrayed as 
‘true’ victims since, from the judicial standpoint, their trauma is lessened by thp 
intimacy they shared with the assailants. However, they can be represented positively 
depending on how they reacted to the attack. Attitudes of compassion and forgiveness 
guarantee these complainants compliments from the appeal judges, at the same time that 
it guarantees a reduction in the appellant’s sentence.
In an analysis of appeals in cases of marital rape heard between 1991 and 1994, Lees 
(1997) concluded that the main grounds for allowing the appeal was indication of the 
wife trying to contact the husband in prison. What appeal judges do not seem to take 
into consideration is that these contacts may be explained by the threat of retaliation. In
function to balance everyone’s needs and suppress violence in a fraying ‘symbolic’ order. For them, ‘law’
IQ2
my data, for instance, among 18 cases of marital rape, there was only one reference to 
the well-founded fear many women have of their partners or ex-partners, and tljeir 
consequent reluctance to press charges against them. Except for case 40 below, all the 
other cases of contact between victim and aggressor were interpreted as examples pf a 
‘genuine’ willingness to forgive:
20. Suffice it to say that so far as the first count of rape was concerned, die victim was a person with 
whom the appellant had had a sexual relationship. He gave her a severe beating. She was admitted to 
hospital. He visited her and threatened to kill her i f  she told the police that he had caused the 
injuries. The victim told the police that she d id  not know who had assaulted her. She was assaulted 
again a Jew weeks after her discharge from hospital and he threatened to kill her. [Case 40 -  Paul 
Brandy (1996) Marital and stranger rape -  life imprisonment -  parole period reduced from 15 
to 10 years]
This example corroborates the argument that married and even separated women are 
frequently at risk of being attacked or killed by their partners (Adler, 1987; Campbell, 
1992; Lees, 1997). In such cases, fear for their lives, rather than a wish to forgive the 
assailant, can explain some victims’ refusal to lodge a rape complaint or to pursue the 
legal proceedings to their end. As a last remark on case 40 above, the assailant got a life 
sentence because he had committed multiple rapes, only one of them being marital; the 
others were classical examples of stranger rape. As I pointed out in chapter 3, no case of 
marital rape found in the corpus was awarded a sentence of life imprisonment.
In the following examples, the forgiving attitude of the victim had a decisive effect 
on the way the appeal judges viewed the case:
21. Ten years’ imprisonment for rape by a man of his former partner reduced to sixyears.
Following the appellant’s arrest, the victim wrote to him and visited him in prison repeatedly.
This was a serious case o f  rape, involving at least four... aggravating features.
It was a striking and unusual feature of the case that the victim had had a long-term relationship with 
the offender, and had not suffered the degree o f  mental trauma which is sometimes associated with 
such offences. The victim had gone a long way to forgiving the appellant. This was a very different 
category o f  case from many o f  the cases o f  rape which came before the courts. Taking these matters 
into account, the sentence of 10 years was too long; a sentence o f six years would be substituted. 
[Case 16 -  Derek John Hind 1993 - Former partner rape -  10 year sentence reduced to 6]
and ‘authority’ are integral to the ongoing trauma and meaninglessness of experience” (1993, p. 220).
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As I suggested earlier, judicial discourse defines rape by a stranger as more serious 
than rape by a familiar man. Here we are talking about a psychological trauma, not 
merely a physical one (even though rape with physical violence is considered an 
aggravated offence). In view of that, we can conclude that what the modem criminal 
justice system wishes to punish through the rape trial is not just a hurt inflicted on the 
body but also a trauma inflicted on the soul of the victim6. Following this line of 
reasoning, we can see why rape by a known man is seen as less serious than rape by a 
stranger: according to judicial reasoning, the familiarity between assailant and victim 
should render the attack less traumatic (even though there is no evidence to support that; 
actually, women raped by their partners present higher degrees of physical and 
psychological trauma (Clark, 1992; Edwards, 1996). The comment below, still from the 
same case (case 16), is offered as another argument for the depiction of the offence as 
‘not very serious’:
21. The injuries sustained by the complainant were not as severe as they might have been.
Curiously, this comment comes right after a detailed description of the rape, which 
sounds quite violent and traumatic (the appellant broke into the victim’s house, tied her 
hands and ankles, struck her on the head, put a pillow case over her head, raped her, 
forced her to have oral sex, tried to bugger her, raped her again, and finally squeezed 
her throat until she blacked out -  see text in appendix). However, both the victim’s 
physical and psychological injuries are neutralised by her willingness to ‘forgive and 
forget’:
21. The additional feature o f  this case, to which reference needs to be made, is the attitude o f  the
complainant since these events. She wrote to him many times while he was awaiting his appearance at
6 The notion that the soul is an important category for the criminal justice system, especially concerning 
penal punishment, was developed originally by Michel Foucault. This theme will be further developed in 
the following chapter.
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the Crown Court, and then subsequently she has repeatedly visited him in prison. In a statement 
made on May 1, 1993, she refers to having been very hurt and confused but as never having fe lt 
hatred or resentment towards the appellant. She had understandably experienced considerable 
difficulty with her emotions and with building a new life. [Case 16 -  Derek John Hind 1993 - 
Former partner rape -  10 year sentence reduced to 6]
The appeal judges refer to the victim in an understanding, compassionate way (‘she 
refers to ... never having felt hatred or resentment towards the appellant’; ‘she hqd 
understandably ... difficulty with her emotions’). Because of her forgiving attitude, the 
complainant won judicial approval and the appellant had his sentence reduced.
The following example comes from another case where the complainant’s 
forgiveness resulted in a reduction in the trial sentence. In case 17 both the trial judge 
and the appeal judges were generous with praises to the forgiving attitude of the victim:
22. Six years’ imprisonment for the rape o f a former partner reduced to five year?.
Rape was rape whether it was within a relationship, after the termination of relationship or between 
strangers ... The fa c t that the victim had attempted to withdraw the charge and indicated that she had 
forgiven the appellant suggested that the psychological and mental suffering must be less than in 
other circumstances. The forgiveness o f  the victim provided some mitigation. The sentence would be 
reduced to five years.
... this appellant was denying that there had been any rape. The consequence o f his denial was that 
the judge was able to see the lady herself and he made a comment after the trial about the way in 
which she had appeared. He said to her: “I do not wish to cause you any more suffering. I do not 
think I have seen anybody quite so racked with conflicting emotions and loyalties as you have been 
these last few days. 1 am sure you have everybody’s  sympathy.” She had explained very early on that 
she no longer wished to pursue the complaint which she was making against the appellant. When she 
gave evidence before the magistrates, she indicated that she still loved this man. She indicated to the 
magistrates that she had done all she could to withdraw the complaint. However, it has to be 
appreciated that the offence was one not only committed against her, but against the whole peace of 
the country. It is not possible for somebody who has suffered in this way to withdraw' the complaint. 
Enough has been said to indicate the turmoil that was in this woman’s  mind.
However, it seems to us that Mrs. E. is one o f  those remarkable women who is prepared to forgive, 
and has forgiven, that which was done to her by somebody whom she loved and probably still does 
love.
Accordingly, some mitigation must be seen in that one factor. It is not provided by anything which 
this appellant lias done; it is provided by the forgiveness o f  his victim. [Case 17 — James Kevin 
Hutchinson 1993 - Marital rape -  6 year sentence reduced to 5]
The complainant is constructed as a ‘suffering’ woman, tom between her love and 
loyalty towards the appellant and the rape complaint she had made earlier on, which she 
attempts to withdraw. The picture of the woman who suffers and fights for her
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relationship is part of the hegemonic ideal of femininity7, and it wins special praise in 
this case when it is coupled with a forgiving and loving attitude (“Mrs. E. is one o f those 
remarkable women who is prepared to forgive ”).
In the last example in this section, again the victim’s willingness to forgive her 
abusive partner is decisive in the case.
23. Three years’ imprisonment upheld for the rape by a man of his partner at knife point on two 
occasions. Observations on the relevance o f  the willingness o f  the victim to forgive the offender.
Held: the complainant indicated to the sentencer in court that she did not wish the appellant to be 
sentenced to imprisonment... The sentencer, in reducing the sentence to three years in a case which 
would have merited about 10, gave fu ll recognition o f  the attitude o f  the victim. The forgiveness o f  
the victim and the desire o f  the victim not to pursue the matter is a factor which should be taken into 
account in mitigation, but it could not be the only consideration. [Case 27 -  James Henshall 1994 - 
Marital rape -  3 year sentence upheld]
Different from the cases illustrated above, this sentence was not reduced at tfie 
appeal level; this, however, is explained by the fact that the complainant’s forgiveness 
had already played a decisive role during the trial, resulting in a short sentence (3 
years), which was upheld by the appeal judges. Nevertheless, this appellate decision is 
somewhat less gender-biased8 than the previous ones; it acknowledges that the desire of 
the victim to forgive the accused is a mitigating factor, but should “not be the only 
consideration in the sentence”. As a consequence, the judges decided to uphold the 
sentence rather than to reduce it.
From the hegemonic view o f gender, one of the features which shapes feminine identity is suffering, 
something that gives women a special power. In the view o f Marit Melhus (1990), for instance, suffering 
is inherent to being a woman. As a typically feminine ‘virtue’, suffering expresses the experiences of a 
woman’s life and helps to build her femininity.
8 In die present work, I do no wish to assume die somewhat simplistic stance diat die gender biases 
present in RADs are exclusively a result and an example of patriarchal male power over women. As Lees 
(1997) argues, we can interpret the discussion of power in die scope o f gender as a field of force that traps 
both men and women, rather than something men exercise over women. However, even embracing t|ie 
view that power relations submit and manipulate both genders, there is no denying that die discourse of 
the law in general, and die judicial discourse on rape in particular, are still markedly conservative nude 
discourses, where women’s perspectives o f  sexuality and gender relations are only marginally 
represented.
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4.2.2 Non-Genuine Victims
During a rape trial, women who are not able to construct themselves as ‘genuine’ 
victims (women of good repute who were attacked by a total stranger) are harshly 
treated by criminal courts. Any hint of a previous relation with the accused or o f a 
‘notorious’ sexual past is usually interpreted as a forfeiture of the ‘victim’ status; the 
complainant will then be seen as a woman who ‘stepped out of line’ and brought tjie 
attack onto herself. Non-genuine victims, even when the defendant is found guilty, will 
not receive the sympathy of the court. The event will probably be minimised, and the 
sentence length will be shorter.
4.2.2.a The former or present partner
Some judges seem to recognise that all cases of rape should be seen as equally 
serious, independent of the degree of intimacy that existed between the attacker and the 
victim, as the excerpt below indicates:
24. We take the view that the time has now arrived when the law should declare that a rapist remains a 
rapist subject to the criminal law, irrespective o f  his relationship with his victim. [Case 13 -  R (a 
husband) 1991 -  marital rape -  appeal dismissed],
However, in spite of what the judges in case 13 stated, many other cases in the 
corpus suggest that a prior relationship between assailant and victim does play a crucial 
role in rape trials and appellate decisions, both in terms of the way defendant, 
complainant and event are represented, as well as in terms of sentence length. Of the 15 
appeals on sentence in cases of marital rape present in the corpus, 8 of the sentences, 
more than half, were reduced; one of the reasons presented by the appellate judges fpr 
the reductions was the familiarity between assailant and victim. Where there was a
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previous relation between assailant and victim, the fact is highlighted at the very 
beginning of the appellate decision (its opening lines). It could be argued that this is so 
because the prior relationship is an ‘issue’ in the case, that is, one of the legal points 
being disputed is whether this relationship has a bearing on the case. Nevertheless, tfye 
simple fact that the existence of a prior relation between aggressor and victim can be 
used as a line of defence and mitigation in a rape trial is highly questionable from the 
point of view of gender.
Consider the following examples:
25. Six years’ imprisonment for the rape of his wife by an estranged husband reduced to five years.
Held: the Court had recognised that a distinction might be drawn between cases o f  rape by a 
stranger and rape by a former husband or co-habitee. The offence was carefully committed in the 
complainant’s own home; the appellant had entered by stealth and cut the telephone wires. However, 
the sentence would be reduced to five  years. [Case 21 — Robert C 1993 - Marital rape -  6 year 
sentence reduced to 5]
26. Three years’ imprisonment for the rape o f  a wife by a husband, while the parties were still cohabiting 
and sharing a bed, reduced to 18 months.
Held: sentencing for rape committed by a man on his wife or person with whom he had previously 
lived had been considered in Berry (1988) 10 Cr.App.R.(S.) 13, where itJiad been recognised that the 
previous settled relationship might make the offence less serious than it otherwise would have been. 
[Case 30 -  Paul Richard M. 1994 - Marital rape during cohabitation -  3-year sentence reduced 
to 1 Vz years[
In the same way that the existence of a prior or present relationship between victirp 
and assailant is crucial to the judicial interpretation of rape, the absence of any previous 
contact between the parties also plays a decisive role in judicial decisions. It is 
interesting to compare the opening lines of an appeal decision on a case of marital rape 
and another one on a case of stranger rape .
21. Thirty months’ imprisonment for the rape by a  man o f  his partner, while they were still cohabiting 
but by the use of significant force, reduced to two years.
Held: in M  the Court had indicated that a distinction could be drawn between cases where an 
estranged husband forced  his way into the w ife’s  home as an intruder and raped her, and those 
where the husband was still living in the same house and occupying the same bed with consent... In 
the unusual circumstances of the case, the sentence would be reduced to two years. [Case 32 — Kirk 
Paul Pearson 1995 - Marital rape during cohabitation -  2 ‘/ 2-vear sentence reduced to 2 years]
28. A  period of 10 years specified for the purposes of Criminal Justice Act 1994, s.34 in conjunction 
with a sentence o f  custody fo r life imposed for attempted rape reduced to sevenyears.
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The appellant was convicted o f attempted rape, robbery and indecent assault. The appellant attacked 
a young woman who was six months pregnant as she walked home from a friend’s flat. The appellant 
threatened her with a knife, made her remove her clothes and attempted to rape her and then 
indecently assaulted her.
This was undoubtedly a very serious attack on a total stranger at night who was simply wending her 
way home. [Case 49 -  Roy Low 1997 - Stranger rape -  life imprisonment -  parole period 
reduced from 10 to 7 years]
In both excerpts above, the presence or the absence of a previous relationship 
> between assailant and victim is immediately pointed out. However, the similarity goes
no further: in case 49, a stranger rape, the absence of any previous contact between 
attacker and victim (‘... a very serious attack on a total stranger’) is one of the factors 
which led the accused to be sentenced to life imprisonment. In case 32, on the other 
hand, the fact that assailant and victim were married and living together (‘the rape by a 
man o f his partner, while they were still cohabiting’) functions as a mitigating factor: 
the accused man got not only a much shorter sentence at trial level (2 Vi years 
imprisonment), but his sentence was further reduced at the appellate level (2 years).
Sometimes a single appellate decision illustrates the distinct way judges view rape 
by a stranger and rape by a known man:
29. A term of 17 years specified under die Criminal Justice Act 1991 in conjunction with a sentence o f  
life imprisonment on a man convicted of a number of rapes reduced to 10 years.
The appellant formed a relationship with a woman which deteriorated and the woman indicated tiiat 
she wanted it to end. The woman agreed to see the appellant, and allowed him into her home. He 
subsequently refused to leave when asked, threatened her with a knife, forced her to take part in  
various sexual acts, and had sexual intercourse with her three times.
On another occasion the appellant attacked a young couple in their home, holding them captive for a 
day and raping the young woman. [Case 42 -  David Milne Razzaque 1996 - Marital and stranger 
rape -  life imprisonment -  parole period reduced from 17 to 10 years]
In case 42 the accused man had been convicted of two counts of rape: one against his 
former partner and another against a strange woman. The way the two complainants are 
referred to, and the way the event is described, differs from the first count of rape to the 
second. In the first, the marital rape, the event is labelled ‘sexual intercourse’ and the 
complainant is referred to as ‘the woman\ not "the victim'. As a former partner rape, the
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case is not considered as serious as the second one in the RAD. When referring to the 
second count, the judges label the attack ‘rape’ and the victim ‘the young womatf, 
which indicates more sympathy (as pointed out in section 2.2, the victim’s youth is 
considered an aggravating feature in a rape case; the younger the victim, the more 
serious the rape). In count 2 of case 42 above the frame is ‘stranger rape’, therefore the 
complainant matches the ‘real victim’ prototype.
4.2.2.b The temptress (the whore)
During a rape trial, the ‘good’ character of the complainant plays a very important 
role, especially if a conviction is to be achieved. Women who are able to construct 
themselves as ‘chaste’ and as free from blame will fit into the slot o f ‘genuine’ victipis, 
and will probably see their attackers convicted9.
However, legal discourse also changes with times, even if belatedly and partially. 
As a result of changing social mores, the appeal decisions investigated in this work 
indicate that the complainant’s ‘good reputation’ is no longer openly referred to in legpl 
decisions; the discussion of the complainant’s sexual reputation is now done in indirect 
ways, by giving value to features such as virginity, youth, old age and no previous 
contact with the assailant. These features are indicators of ‘good’ character and 
blamelessness on the part of the victim: a virgin is ‘obviously’ a chaste woman; a very 
young girl probably has little or no sexual experience; an old lady is usually a woman of 
‘good’ reputation; and a woman raped by a total stranger was supposedly not attacked 
due to her sexual history or her behaviour.
9 General view o f rape victims: American surveys carried out in the late 70s and early 80s indicated that 
most people believed rape victims had provoked their attackers (by appearance or behaviour), and that 
most of them were either promiscuous women or women o f bad reputation. Jury studies indicate that
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On the other hand, women who have their reputations discredited during the trial 
will not be portrayed as ‘true’ victims, and conviction will become much more difficult. 
This is linked to the split view of female sexuality, according to which women are either 
Madonnas or whores. This view, rooted in Victorian morality that fiercely protected 
‘innocence’ in young and adult women, still pervades the judicial discourse on rape 
(Adler, 1987). From Victorian times to today, the factors that determine social 
respectability for women have included virginity, marriage, housing, employment, past 
sexual experience, among others (Lees, 1997). The discursive manipulation of these 
factors allows the criminal justice system a great flexibility to disparage or praise 
female behaviour during a rape trial, without sounding downright sexist and 
discriminatory. Apart from indirectly depicting women as ‘pure’ or ‘impure’, blameless 
or guilty, by making comments about virginity, previous contact with the accused man, 
forms of resistance to rape, the place where the attack occurred, etc, judges can also 
resort to lexico-grammatical structures that, even though apparently ‘neutral’, convey 
ways of seeing and of evaluating female behaviour. These characterisations of women 
according to their reputation, covertly introduced into the judicial discourse, serve as an 
independent discourse of praise or of character vilification (Gaines, 1999).
In the first example in this subsection, judges categorise a young complainant by 
using the classical binary view of women - Madonnas or whores:
30. A 14 year old girl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fact 
he took her back to his flat, plied her with drink and then raped and buggered her. She hid never 
taken alpohol before and was a virgin.
The story he [the defendant] told the jury was very involved. If the jury were to accept what he said, 
far from being a girl from a good home and was well brought up, she as a hussy who was only too 
anxious to nip into bed with him in this extraordinary circumstance, namely that she was far from 
home not knowing where she was and where on earth she was going to go the following morning. 
We have looked very carefully at the evidence which he gave. It is just as improbable a story as one
when the rape victim is criticised during the trial (for example, for dubious moral character), acquittal is 
almost guaranteed (Rhode, 1989).
I l l
could read, even in fiction  [Case 12 -  Wared Mhaywi Kabariti 1990 - stranger rape -  appeal 
dismissed -  12 year’s imprisonment upheld]
In the dichotomous judicial view of female sexuality, women are defined in terms of 
a structural opposition (Fowler, 1991): they are either ‘girls from good homes and well 
brought up’ or ‘hussies who are only too anxious to nip into bed’. This particular 
complainant was able to fit into the first group, hence she was described with 
commiseration and understanding and her attacker got a long prison sentence.
The complainant in the next example, however, was not able to do that. The excerpts 
below come from one of the oldest cases found in the corpus (1988), and they discuss 
openly the so-called ‘promiscuous’ behaviour of the complainant. In case 6 the 
defendant appealed his trial sentence because he believed the single judge had wrongly 
refused him the right to cross-examine the complainant about her sexual past. The 
argument behind his appeal was that the ‘notorious sexual promiscuity’ of the victim led 
him to believe she was consenting to sex. It is fair to say that, among the more recent 
cases in the corpus (from the 1990s), there were no other appellate decisions which 
discussed the victim’s past sexual life so openly:
31. His counsel applied for leave to the trial judge to cross-examine the complainant about her sexual 
relations with other men, submitting that there was evidence o f  promiscuity, i.e. that not only had she 
had sexual experience with men to whom she was not married hut that she had done so casually and 
with little discrimination, and that that went to the issue of consent.
Counsel for the Crown resisted the application on the basis that, even i f  these matters did show 
promiscuity on the part o f  the complainant, this was not relevant to the defence that she consented, 
although it might have had some relevance if  the defence had been a genuine belief in her consent. 
[Case 6 -  U riah Samuel Brown -  1988 -  acquaintance rape -  appeal dismissed]
In example 31, even the position of counsel for the Crown is judgmental of the 
complainant’s behaviour: the prosecuting counsel admits that she was in fact 
promiscuous, but argues that, as the defence was not ‘genuine belief in consent’, this
was not relevant.
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When the rape complainant is portrayed as a woman of ‘bad’ reputation, it becomes 
more difficult for her to convince legal practitioners and jurors that she did not consent 
to sexual intercourse with the defendant. In some cases like case 6 above, her alleged 
promiscuity is used as a line of defence, that is, the accused man can argue that, because 
the woman had sex with so many men, he believed she would be willing to have sex 
with him too. In many cases, genuine belief in consent can help to acquit a rapist and fo 
discredit the complainant. To say that the man did not consider his actions as rape or 
that he genuinely believed the woman consented is to imply that much of the blame 
rests on her: she did not resist enough, she did not signal clearly enough her lack of 
consent, her promiscuous character misled the defendant. This line of defence was used 
in case 6. Even though the Appeal Court dismissed the appeal and upheld the 
conviction, it also highlighted and emphasised the complainant’s alleged ‘promiscuity’ 
throughout the appellate decision, as we can see in the extract below:
31. The police surgeon who examined the complainant on the day following the alleged offences said 
that there were no marks o f  violence or injuries to any part o f  the complainant. The doctor’s report 
also contained material, not given in evidence before the jury, from which the clear inference was 
that in her opinion the complainant was suffering from  some venereal disease. The appellant in 
cross-examination said that as a result o f  the intercourse that he had had with the complainant he 
had himself also contracted that disease. [Case 6 -  Uriah Samuel Brown (1988) acquaintance 
rape -  appeal dismissed]
Even though the judges had previously described the complainant in the case aboye 
as not having consented to intercourse with the appellant, in this excerpt they indicate 
that there was no physical corroboration of her having been raped. The indication th^t 
she had a venereal disease gives further emphasis to her image as a promiscuous 
woman. The picture here is a contradictory one: the woman did not consent, but at the 
same time she was known as a ‘promiscuous’, ‘unclean’ woman, who presented no hard 
evidence of the attack. Below is a final excerpt from the same case, where the 
complainant’s resistance is thoroughly criticised by the appeal judges:
113
31. Further, the question whether it is unfair to exclude such cross-examination in a case on or near the 
borderline referred to may be affected by the consideration whether there are other features relevant 
to consent which could tip the balance between fairness and unfairness. In the present case the 
complainant did not seek help from  her boyfriend when the appellant, on her evidence, was forcing 
her away from the club. She did not shout out to her friends who were there at the time and who saw 
what was happening. She did not complain to the taxi-driver the following morning when she was 
picked up at the appellant’s home. M ay these features have been due to her attitudes towards casual 
sexual relations, and in combination with that attitude sufficiently material to the question whether 
she consented or not so as to make it unfair to exclude the questions sought to be asked? fCase 6 -  
Uriah Samuel Brown 1988 - acquaintance rape -  appeal dismissed]
The complainant’s reaction to the alleged rape is evaluated, and the appeal judges 
see her behaviour as ‘atypical’ of a ‘real’ rape victim. To prove her lack of consent, 
according to their view, she would have had to put up a fight, scream, call for help, and 
even complain of being raped to a complete stranger (the taxi-driver). Even though the 
judges use a question structure in the last sentence, it is simply a rhetorical question; 
they seem to believe that the complainant’s attitudes to sexual relations were indeed 
casual and irresponsible, attesting her promiscuity and questioning the lack of consent 
in the case. Case 6 illustrates how the legal system serves as one of the public arenas 
were the behaviour o f ‘notorious’ women is surveilled, judged, and controlled.
The next excerpt comes from a case were a defendant had been convicted of raping 
two different women, and subsequently appealed his sentence. The appellant lost the 
appeal on count 1 (the rape conviction stood), but the second rape conviction was 
quashed because the trial judge had not warned the jury that it was unsafe to convict a 
man solely on the words of the victim (which is evidence that many rape victims are 
suspected of having fabricated their stories). Below is the description of the victims’ 
behaviour before the rapes:
32. The appellant was charged with two counts of rape involving two different women, Miss P  and M iss 
H.
The complainant, M issP , aged 31, visited in the early hours of February 12, 1986, a club in Hockley, 
Birmingham. She had since 2.30 p.m. on the previous day spent most of the time drinking in the 
company o f her girl friend and two men ... The other three went home at various times after 
midnight, leaving Miss P behind. The appellant was employed as a doorman or “bouncer" at the club.
She danced with him and he, eventually, so she said, offered to drive her home, an offer which she
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accepted, only to fin d  that she was being taken to his home and not hers. She accepted his invitation 
to go in fo r  coffee. The time was now about 4.30 am.
The complainant in the second count was M iss H, aged 22. She was an employee at the same club as 
the appellant. In the early hours of February 23 she accepted a lift home in the appellant’s car. There 
had earlier been some horse-play in a Jacuzzi upstairs in the club, in the course o f  which she had  
been soaked. A s a result she was clad only in a blanket Jor the drive home. Once there, he accepted  
her invitation to a  cup o f  coffee. [Case 8 -  Maxie Angus Anderson Ensor 1989 - stranger rape -  
appeal on conviction partly granted and partly dismissed]
The use of the titles Miss P and Miss H  to refer to the complainants produces a 
distancing effect between them and the appeal judges. In many cases in the corpus, the 
complainants are referred to as ‘the victim’, ‘the young girl’, ‘the old lady’, which 
conveys a tone of sympathy. Apart from the naming pattern used to refer to the 
complainants, the detailed description of their behaviour prior to the rapes represents 
them in a negative light (they were out clubbing and drinking, they accepted a lift from 
a strange man in the small hours, they went to his home, one of them was scantily 
dressed). They are made to fit the stereotype of ‘provocative’ and ‘imprudent’ women, 
and illustrate the myth of victim precipitation, i.e. that sexual assaults are frequently 
precipitated by the victim’s ‘improper’ behaviour.
The excerpts above also illustrate the common view that women not only do not 
know their own desire, but contribute to the ‘uncontrollability’ of male desire, once it is 
aroused. By taking a lift with the defendant and by going to his house the two 
complainants arouse his desire, they did not avoid it. As they were seen as ‘having led 
the man on’, their rape did not fit into the category of ‘real rapes’.
In the last case in this section, a more recent one, the complainant’s behaviour is also 
presented as ‘inappropriate’: a couple was not yet separated when the wife started 
‘seeing’ another man10. This behaviour is put forward as one of the reasons which led 
her husband to rape her:
10 The notion of male honour is intimately linked to female sexual behaviour, or to a woman’s ‘shame’. 
As Melhus argues, “the shameless woman has not only lost her own honour, she is also a threat to the 
honour of her husband and her relatives” (1990, p. 56). As a consequence, fathers, sons, brothers and
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33. Three years’ imprisonment for the rape of a wife by a husband, while the parties were still cohabiting 
and sharing a bed. reduced to 18 months.
For about five months before the offence in June 1994 the marriage had been going “downhill” for 
various reasons. The complainant had started seeing another man, although there was no suggestion 
that she was having a sexual relationship with him.
On the evening o f June 5, 1994, the complainant told the appellant o f  her interest in another man 
and that she regarded their marriage as at an end. He took that badly and was crying [Case 30  — 
Paul Richard M 1994 - Marital rape during cohabitation -  3 year sentence reduced to 1 V% 
years]
4.2.2.C The liar
According to many victimisation studies, and to numbers from the London Rape 
Crisis Centre, rape is one of the most underreported serious crimes11. Judges, however, 
frequently state that it is easy for a woman to lie and to bring a false case of rape to 
court. Legal practitioners present a wealth of possible motives for false allegations <pf 
rape, including spite, shame, guilt or greed. The view of rape complainants as potential 
liars draws from the general folklore of rape and notions of female sexuality and 
psychology. However, there is no evidence to indicate there are more false complaints 
of rape than of any other crime (Temkin, 1987).
As a consequence of the still firmly-held belief that women are prone to make false 
allegations of sexual abuse, the rape victim, differently from the victim of non-sexual 
crimes, is frequently treated by the law and order apparatus with suspicion. One 
evidence of this suspicion at the level of the rape trial is the corroboration warning 
given by judges to the jury before the jury produces its verdict. Through this legal
husbands have a great concern w ith the protection o f  female virtue and shame. From this perspective, 
female sexuality can be seen as a danger to male honour.
11 According to a recent Home Office study between 118 thousand and 295 thousand women are either 
raped or suffer some kind of sexual abuse anually in Great Britain. Only 6 thousand cases o f rape and 
17.500 cases of sexual abuse are recorded by the police; these numbers are considered just a fraction of 
the total number of cases o f  sexual violence against women (“Violência sexual assusta britânicos” (2QQ0, 
February 20 - Diário Catarinense). According to Lees, only one in 10 women who go to a rape crisis 
centre lodge a complaint o f  rape at a police station. Of the rape complaints made at police station^, 
between 30 and 40 percent are ‘no-crimed’, i.e. the cases are not recorded as crimes (1997, pp. 55-6). For 
more on the low level of rape reporting, see also Hall, 1985: Temkin 1987; Godenzi. 1994; Bergen. 1996.
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procedure, judges warn the jury that it is not safe to convict a man of rape on the 
victim’s evidence alone, without other corroborative evidence. In her classic 198Qs 
study of 50 cases of rape tried at the Old Bailey, in London, Adler did not find a single 
conviction without some corroborative evidence. She concluded that “without injuries 
or admissions by the accused, and preferably both, a conviction in any rape case is 
extremely unlikely” (1987, p. 156).
The need for corroboration is based on the offensive misconception that “it is 
impossible to have sex with an unwilling woman” (McLean, 1988). The need for 
physical evidence of rape persists today de facto  if not de jure. In a rape prosecution, 
force is often crucial to conviction. However, research studies and official numbers 
indicate that most rapes happen in the absence of physical force, since the act itself }s 
violent enough to subjugate the woman (see Edwards 1996, p. 337)12.
Observe the following excerpts:
34. The girl d id  not consent to any sexual activity in the house.
Please do not confuse consent with submission. By that I mean there may be cases, and the 
prosecution say this is one of them, where a girl allows a man to have sex with her without a struggle. 
That does no amount to consent at all. I f  a girl decides that it is better to suffer being violated than 
run the risk o f  possible injury she is obviously not giving her consent to what is happening. It is 
common sense to do that rather than struggle and probably risk more aggression and also the best 
weapon of the rapist is fear.
The second ground of appeal advanced relates to the direction of the judge as to corroboration. He 
said: “ ... I must give you a warning about Miss Louise Vamdell. This warning is not about her in 
particular but applies to all cases where a charge of rape is made. Experience by the courts when 
complaints about sexual misconduct are made has shown that people who make these complaints 
sometimes tell lies. They tell lies fo r  a variety o f  reason and occasionally fo r  reasons that no one can 
discover ... Before doing anything else ask yourselves whether what she has told you is on the face of 
it credible (...) If, having done that, and having borne in mind the warning I have already given you 
about this class o f evidence but if  you decide you can be sure she is telling the truth then you can and 
should both rely and act upon her evidence although there is no corroboration for it”. ... Certainly jt 
would have been preferable if  the judge had used the words “it is dangerous to convict upon the 
uncorroborated evidence o f Miss Vamdell,” b u t ... we are quite satisfied that there was no material
12 For instance, national surv eys carried out in the US in the 1980s indicated that over half of rapes did uo 
involve physical force, and a third involved no weapons. Most assaults were carried out with the help of 
threats, and the victim’s most common response was verbal protest (saying ‘no’)  (Rhode, 1989). Yet, 
many legal practitioners still rely on and demand physical evidence as corroboration that the rape did 
really occur. According to the chief police officer Madge Branco, 7th police precint. Florianopqlis 
(personal communication), when the rape victim presents physical marks o f the attack (also called ‘the 
materiality of the crime’) it is much easier to build, a case and to convince the judge that rape really took 
place.
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misdirection such as could conceivably have misled the jury. [Case 5 -  Mohammed Iqbal Khan, 
Mahesh Dhokia, Jaswinder Singh Banga, Navaid Faiz 1990 - stranger rape -  appeal partly 
dismissed and partly granted]
Judicial opinions are contradictory and ambiguous about the issue of resistance to 
rape: some judges seem to believe that only strong physical and verbal resistance 
characterise non-consensual sex (they therefore warn the jury that they should not re|y 
on the words of the complainant alone, but should check if there is evidence (e.g. 
physical evidence) to support her claim). Others, expressing better tuning with times, 
acknowledge that many rape victims do not show much resistance in order to avoid 
further physical violence. However, sometimes the same appellate decision presents 
contradictory positions on the subject, which is the case in the appellate decision 
illustrated above. The following excerpt is another example of the ‘corroboration 
warning’:
35. “It is not safe to proceed to conviction o f  a case o f  this sort on the uncorroborated testimony o f  the 
woman who makes the complaint. That is not an element adverting upon the female sex, it is simply 
that the ... courts, through years of experience, have come to the conclusion that unless the 
complaining woman's evidence is supported by other evidence, independent of hers, it simply is not 
safe to convict even although you may be satisfied in your minds that she is telling the truth” [Case 8
-  Maxi Angus Anderson Ensor 1989 - Stranger rape -  appeal partly dismissed and partly 
granted]
In example 35 the judge claims that the corroboration warning given to the jury js 
not ‘an element adverting upon the female sex’. However, until very recently (1994) 
only women could be complainants in a rape trial. Therefore, if their sex was the only
link between rape complainants, upon whom did this warning advert but upon women?
\
A rape trial represents the confrontation of two different versions of a set of events, 
the defendant’s version and the complainant’s version, from which jurors and judge/s 
will have to decide which represents ‘the truth’. However, the credibility of the 
defendant’s story and the credibility of the complainant’s story are judged according to 
very different criteria. To assert the defendant’s credibility as a witness, what is
l ip
considered relevant is his reputation based on the lack of previous convictions and his 
good character in general. To assert the woman’s credibility, her previous sexual life 
and her sexual reputation are frequently the key factors. The complainant’s reputation 
can be openly discussed, or it can be hinted at through comments about her sexual 
experience, her age, the way she reacted to the attack, etc. Apart from the use of the 
corroboration warning, which openly indicates that the victim’s words should not be 
believed by themselves, at the micro level of linguistic structures the producers of legal 
decisions can also resort to certain lexico-grammatical choices to impart more or |ess 
credibility to the complainant.
For instance, I observed that in a number of reported appellate decisions the appeal 
judges used reporting verbs and expressions to introduce the complainant’s version of 
the rape. Depending on which reporting device was chosen, a tone of doubt was added 
to the complainants’ words, making them sound less credible and their stories less 
probable. This allowed the appeal judges to avoid expressing sympathy towards sorrje 
specific complainants while at the same time not having to be overtly critical of their 
social and/or sexual behaviour. The use of certain reporting verbs, sometimes coupled 
with less than favourable descriptions of the complainant’s behaviour (e.g. they were 
drinking, flirting, clubbing), probably raises questions in the minds of those who read 
RADs: Can the complainant be entirely believed? Could it be that she contributed to her 
rape (myth of victim precipitation)? Could it be that she was exaggerating, or even 
fabricating the whole story?
Consider the following example:
36. On March 25 the complainant left the flat, leaving her son with the appellant. She met a girlfriend 
and they went fo r  a drink in a local bar. About an hour later the appellant arrived and took exception 
to what he found  He had brought their son with him. He handed the child over to her and said that it 
was really her jo b  to look after the child at home ...
What happened thereafter is a matter about which there is  some doubt, but it is necessary to recite 
what she alleged happened.
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She told  the police that some weeks earlier she had indicated that their relationship had come to an
end...
She refused whereupon, according to her, he seized her by her hair very roughly and pulled her 
across the living room through the hallway and into the bedroom.
By this time she was crying and shouting for him to get off her and he persisted in his sexual 
demands to the extent, according to her, that he grabbed hold o f her pubic hair and rolled her over on 
to the bed, dragging her with him.
She said  that intercourse lasted for about five minutes.
In the event, complaint was not made to the police. An account was first given to social workers in 
support to an application to oust the appellant from their home and to support her alternative 
application to be re-housed. It may be that there was an element o f  exaggeration in that account fo r  
that purpose. It is to be noted that when she made the complaint to others she did  not allege that the 
fu ll force o f  the offence o f  rape had taken place. Her explanation subsequently was that she thought 
there had to be ejaculation for the full offence of rape to occur. Whether or not that explanation was 
true or genuine we have no means o f  establishing, but we discount it as heavily as we can, and no 
doubt the learned judge did so.
In short, we have come to the conclusion that the circumstances here of the actual offence were more 
serious [than in a precedent cited]. On his own admission, the appellant used force to get her from the 
sofa and into the bedroom ... However, we have come to the conclusion that in all the circumstances 
o f  the case, not least the unique features o f  the background to this case, the sentence o f two-and-a- 
lialf years is marginally excessive. [Case 32 -  Kirk Paul Pearson 1995 - Marital rape during 
cohabitation -  2 Vi-vear sentence reduced to 2]
The complainant is described as having left her child at home to go to a bar, a 
behaviour considered ‘improper’ by her husband {"he handed her the child and said it 
was really her job to look after the child at home'). Apart from this comment, the 
judges make it clear that they did not entirely believe the complainant’s version of 
events ("what happened... is a matter about which there is some doubf). This tone of 
suspicion is further emphasised by the verb ‘recite’ (which implies a mere repetition of 
the complainant’s words, but no credit to them) and the reporting verb 'allege’ (which 
indicates disbelief) to introduce the complainant’s version of the events.
In some RADs the judges do not use reporting verbs to introduce the complainant’s 
words, which leads us to think that the judges consider these versions of facts more 
credible than others. Compare, for instance, the sentence above “She told the police that 
some weeks earlier she had indicated that their relationship had come to an end”, and 
this alternative, not preceded by a reporting verb: “Some weeks earlier she had indicated 
that their relationship had come to an end”. Not surprisingly, the appeal judges reduced 
the sentence in case 32.
120
The following examples also illustrate the use of reporting verbs and expressions to 
discredit the complainant’s words:
37. Sentences o f nine years’ imprisonment for rape by buggery by a man of a woman with whom he had 
gone through a ceremony o f marriage reduced to six years, consecutive to a term o f 12 months’ 
imprisonment for making a false declaration.
The appellant met the complainant in a club and they were married a few weeks later. The 
complainant alleged that during their wedding night the appellant tied her up and buggered her 
against her will on five occasions. The complainant made allegations that the appellant had also 
buggered her before the marriage, and that he continued to do so after the first night, but the appellant 
was not found guilty on counts alleging rape in the form o f buggery without consent on those other 
occasions.
She was to say that she had married him because he was blackmailing her, that she could see no way 
out of her position and she felt that she was totally dominated by him.
They spent their wedding night at the Clarendon Hotel in Blackheath. The appellant had drunk a 
great deal, and according to his now wife he told her that as his wife he could do with her what he 
liked. She said  that he kept her awake by giving her amphetamine sulphate and had said, that he 
wanted to hurt and humiliate her. She sa id h e  made her go on all fours, tied her wrists and her leg 
with his tie, and forcibly and against her will buggered her. She said  that happened on some five 
occasions that night. Those incidents were reflected by Counts 2 and 3 upon which he was convicted, 
but it was her case (and this was reflected by Count 1) that he had also committed forcible buggery 
upon her from the time that they began to live in the same house until the marriage. Similarly, it was 
her case that after the marriage, and until her complaints were made, he continued forcibly to bugger 
her. She gave a highly coloured account o f  their relationship, an account which would be fu lly  
justified i f  the basic J'act o f  continual forcible buggery had been established, but it had not. [Case 43
-  Leslie David T 1996 - Marital rape -  9 year sentence reduced to 7]
The use of the reporting verbs and expressions ‘alleged’, ‘made allegations’, ‘she 
was to say’ casts doubt on the complainant’s version of events, even though this appeal 
is discussing the length of the sentence and not if buggery without consent really took 
place (the defendant was convicted for that, and here he was appealing the sentence, not 
the conviction). It seems that the judges had to accept that this was a case of rape, bqt 
they had mixed feeling about seeing the complainant as a ‘real victim’ and entirely 
believing her words. In the last part of the excerpt all the statements made by the 
complainant are introduced by a reporting expression or verb, which weakens their 
force: ‘according to her\ ‘she saicf, ‘it was her case\ The last sentence in the excerpt 
depicts the complainant as a hysterical, over-emotional woman whose version of the 
facts was not at all proved. The picture created is that it is difficult to believe this 
woman was buggered against her will, got married as a result of blackmail, and was
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again raped on her wedding night (even though the appellant was convicted of raping 
her). Again, the suspicion of the complainant’s words might explain the reduction in the 
sentence.
As I argued above, the use of certain reporting devices can present the complainant’s 
version of the events as doubtful. On the other hand, appeal judges also have the choice 
of not using reporting verbs to introduce the complainant’s version of events. Tfye 
excerpt below was taken from a RAD where the appeal judges sympathised with the 
victim. Accordingly, her version of the events is presented without the aid of reporting 
verbs or expressions, which renders it more truthful.
38. ... She [the complainant] looked out o f  the window and saw  the offender whom she did  not recognise, 
as she had never seen him before. She told him R. was not in, but at the offender’s request she 
opened the front door a little to speak to him. She told him to go away. However, when she tried to 
close the door he jammed his foot in the gap, preventing her from doing so ... At this stage, W.C. [the 
complainant], not surprisingly, was becoming veiy frightened
She thought he was going to rape her and perhaps kill her ... She was very frightened. [Case 44 -  
Attorney-General’s Reference No. 29 of 1996 (Carl Junior Fridye) Stranger rape and indecent 
assaults -  7 Vi-year sentence upheld]
Apart from the lack of reporting verbs to introduce the complainant’s story (\she 
looked... ‘she opened... ‘she t h o u g h t ‘she was ...’), other devices are used here to 
construct her as a credible witness and a ‘true’ victim: she had never seen the offender 
before, which attests this was a stranger rape; she opened the door ‘at his request’, that 
is, she did not invite him in, and then she did it only ‘a  little'\ he forced his entry. Thp 
use of the adverbial phrase ‘not surprisingly also indicates that the judges understood 
the victim’s reaction and sympathised with it. Another grammatical choice available to 
judges to depict a rape complainant in a positive light is to resort to reporting verbs that 
add credibility to her words, as in the following excerpt:
39. ... this appellant was denying that there had been any rape. The consequence of his denial was that 
the judge was able to see the lady herself and he made a comment after the trial about the way In 
which she had appeared. He said to her: “I do not wish to cause you any more suffering. I do not
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think I have seen anybody quite so racked with conflicting emotions and loyalties as you have been 
these last few days. I am sure you have everybody’s  sympathy" She had explained very early on that 
she no longer wished to pursue the complaint which she was making against the appellant. When she 
gave evidence before the magistrates, she indicated that she still loved this man. She indicated Xo the 
magistrates that she had done all she could to withdraw the complaint. [Case 17 -  James Kevin 
Hutchinson 1993 - Marital rape -  6 year sentence reduced to 5]
The reporting verbs used to introduce this complainant’s assertions, ‘explained’ and 
‘indicated’, do not question her statements but present them as truthful.
B. THE APPELLANT
Similarly to complainants, appellants are also categorised by legal discourse intp 
different types, and this differentiation has a direct impact on the way a man accused of 
rape is judged and sentenced. The judicial discourse on rape resorts to three naming 
patterns to represent (and label) the attacker in a rape case: negative naming; ‘psy’ 
naming; and sympathetic naming. These naming patterns indicate how attacker and 
event are seen, and also represent an attempt from the judicial writers to make sense of 
the phenomenon of sexual violence against women. The first naming pattern, negative 
naming, indicates that the event is considered serious and the attacker is seen as 
dangerous, criminal and alien to the group o f ‘normal’ men who behave ‘normally’. The 
choice of terms and explanations from the ‘psy’ discourses to refer to the appellant also 
pictures him as a dangerous man, but due to his psychological or emotional problems. 
The last naming option represents an attempt to treat the attacker with commiseration, 
and to explain and normalise his actions. In this section I will exemplify and discuss the 
ways rape defendants are represented in RADs, and point out which lexico-grammatical 
structures are used to construct their discursive representation. The section is divided 
into the following subsections:
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4.3 Analysis: Stranger and known rapists
4.3.1 The Stranger Rapist
4.3.1.a The fiendish rapist
4.3.1.b The deranged criminal
4.3.2 The ‘Disturbed’ Husband
The data used in the section ‘Appellant’ consists of excerpts taken from 14 of the 50 
RADs that compose the corpus (the excerpts are verbatim from the reported appellate 
decisions). The cases selected were those where the judicial description of the assaillant 
(as a fiendish rapist, a deranged criminal or as a disturbed husband) had a direct impact 
on the outcome of the appeal (see table 4.1).
Table 4.1
Sentence length for stranger rapists v. marital rapists
The fiendish rapist The deranged criminal The disturbed husband
Years in 
prison
No. of 
cases
% No. of 
cases
% Number of 
cases
%
Life
sentence
3 21.42 2 14.28
14 to 12 2 14.28
8 to 7 2 14.28
5 to 3 2 14.^8
3 to 1 3 21.42
Total 5 35.7 4 28.56 5 35.7
Note. Only the 14 cases used in the section ‘Appellant’ are included in the tabl?. 
Percentages refer to these 14 cases only.
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As can be observed in table 4.1, stranger rapists depicted as ‘fiendish’ or ‘deranged 
criminals’ got the longest sentences (life sentences or sentences between 7 and 14 yea^s 
of imprisonment). Marital rapists, especially those portrayed as ‘disturbed’ and under 
pressure at the time of the attack, got sentences towards the lower end of the sca)e 
(between 5 and 1 year of imprisonment). The following subsections will illustrate and 
explore in more details the information presented in table 4.1. The excerpts shown 
below are individually numbered, each number representing one RAD. Repeated 
numbers indicate that the excerpts come from one single RAD.
4.3 Analysis: Stranger and known rapists
4.3.1 The stranger rapist
As with ‘genuine’ victims, the ‘real’ rapist is a stranger who rapes an unknown 
woman, preferably a woman who did not ‘contribute’ in any way to the attack. As we 
can see, the ‘real’ rapist prototype is directly linked to the ‘genuine’ victim prototype 
and to the ‘standard rape episode’. In the judicial ideology, individual cases are matched 
against this ‘triad’ (serious rape, genuine victim and dangerous rapist) to evaluate their 
seriousness and to distribute blame and punishment.
4.3.1.a The fiendish rapist
As the RADs analysed in this work indicate, when judging cases seen as ‘serious’ thp 
appellant is cast in the role of ‘real rapist’ either because: a) he is depicted as a ‘bad’ 
character (lack of morals, previous convictions, etc.), or b) he is almost deranged (a
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drug addict, a victim of child abuse, a psychologically unstable person). In the latter 
case, even though he has practised a terrible deed (a ‘real’, serious rape offence), he 
deserves medical and psychological help. In the former, the lexical choices describe the 
appellant as a ‘bad character’ who deserves no sympathy. In the excerpts presented jn 
this subsection, the appellants are characterised as ‘hard criminals’, and their actions as 
‘appalling crimes’, through naming choices such as: 
very serious offences indeed 
the sordid facts 
this terrible offence
the appellant’s record o f violent sexual crime was appalling 
the appellant was a clear danger to the public 
the offender
he constituted a danger to female members o f the public
- he was completely out o f control
the offender is, and has clearly demonstrated himself to be, a danger to women.
The first excerpt in this section illustrates a case where the rapist was represented as 
a fiendish, immoral rrjan:
40. A 14 year old girl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fact 
he took her back to his flat, p lied  her with drink and then raped  and buggered her. She had never 
taken alcohol before and was a virgin.
The appellant is now 23 years o f  age. He is Jordanian. He was tried for very serious offences indeed. 
The appellant was found. His reaction to being found was to tell lies.
To all of that we have heard with the utmost care. We have no doubt at all, aided by Mr. Bate’s 
careful excursion through the sordid facts, that no jury faced  with this girl, considering her 
background and all else, could possibly have avoided convicting this man. The case was 
overwhelming.
It would not have surprised us in the least if  the learned judge had given him 14 or 15 years. She was 
lenient. [Case 12 -  Wared Mhaywi Kabariti 1990 - stranger rape -  12 years’ imprisonment 
upheld]
I?7
The appellant is portrayed in a very negative light. The lexical choices indicate his 
lack of morals: he offered to assist a young lost girl but in fact took her into his flaf, 
plied her with drink and then raped and buggered her (in terms of verbal structure, he is 
cast into the role of agent while she is cast into the role of patient). In addition, he also 
told lies, which gives further strength to his negative portrait.
In the next excerpts, the appellants are characterised as a ‘danger’ to society and to 
women, and thus are sentenced to long prison sentences (14 years to life):
41. Fourteen years’ imprisonment, passed as a longer than normal sentence under the Criminal Justice 
Act 1991, s.2(2)(b). upheld for rape.
The appellant’s  record o f  violent sexual crime was appalling and the present offences involved a 
combination o f  sex and violence. The appellant was a clear danger to the public ...
The appellant is aged 52 ... It is the appellant’s record o f  violent sexual crime that must give any 
court great concern.
His record, therefore, shows in broad terms that in the space of 20 years die appellant had committed 
two offences o f  rape, three offences o f  buggery and one offence o f  attempted buggery, with a clear 
pattern o f  violence associated with those sexual offences. [Case 31 -  Joseph Kennan 1995 - Rape 
of a young prostitute -  14-year-sentence upheld]
42. A sentence of life imprisonment substituted for a sentence o f eight years’ imprisonment in the case of 
a man convicted of rape committed at knife point who had been convicted o f four similar olfences on 
a previous occasion.
Held: The criteria for a discretionary life sentence had been laid down in Hodgson (1967) 32 
Cr.App.R. 115 ... They were that the offence was grave enough to warrant a very long sentence; that 
die offender was shown to be o f an unstable character and likely to commit further offences, and that 
if  the further offences were committed the consequences to the public would be very grave. There 
was no doubt that the first and the third o f  these criteria were satisfied', so fa r as the second was 
concerned, it was well established that there was no need fo r  medical evidence to be led in order to 
establish that the offender was likely to commit further offences o f  the same kind ... Looking at the 
whole of the offender s  history, the Court had come to the conclusion that he constituted a danger to 
female members o f  the public and would remain so fo r an indefinite period. The Court would 
accordingly substitute a sentence o f life imprisonment for the sentence of eight years’ imprisonment 
imposed for the rape. [Case 33 -  Attornev-General’s Reference No. 25 of 1995 (Sylvester 
Semper) Stranger rape- 8  year sentence replaced by life imprisonment]
43. A period of 10 years specified for the purposes of Criminal Justice Act 1994, s. 34 in conjunction 
with a sentence of custody for life imposed for attempted rape reduced to seven years.
The appellant was convicted o f attempted rape, robbery and indecent assault. The appellant attacked 
a young woman who was six montiis pregnant as she walked home from a friend’s flat. The appellant 
threatened her with a knife, made her remove her clothes and attempted to rape her and then 
indecently assaulted her.
Held: the appellant had previous convictions fo r  indecent assault and there was evidence diat he was 
at a high risk o f  further offending.
- The appellant was at the time living in a fla t owned by the Thames Valley Housing Trust and 
unemployed.
- The probation officer who prepared that report felt that he was completely out o f  control and that the 
risk o f  his re-offending was very substantial [Case 49 -  Roy Low 1997 - Stranger rape -  life 
imprisonment -  parole period reduced from 10 to 7 years]
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The three appellants above were described as men with strong criminal tendencies 
and histories of previous convictions. Therefore, the sentences were long ones, ranging 
from 14 years’ imprisonment to life imprisonment. In case 49, the assailant’s criminal 
record is combined with his lifestyle (‘living in a housing state and unemployed’) to 
further develop his characterisation as a man of bad character.
Another indicator o f ‘bad’ character and dangerousness is the appellant’s incapacity 
to control his sexual drive. The excerpt below is an example of this type of ‘dangerous 
rapist’:
44. A term of 17 years specified under the Criminal Justice Act 1991 in conjunction with a sentence o f  
life imprisonment on a man convicted of a number of rapes reduced to 10 years.
Upon his conviction the learned judge said this: “David Razzaque, you are a dangerous man ... You 
are a danger to women in that you have a sexual appetite that you will stop at nothing to satisfy?\  
[Case 42 -  David Milne Razzaque 1996 - Marital and stranger rape -  life imprisonment 
parole period reduced from 17 to 10 years]
4.3.1.b The ‘deranged’ criminal
The examples presented above illustrate the process of categorising certain rapists as 
‘hardened criminals’, men of bad character, no morals and uncontrollable sexuality. 
However, ‘real’ rapists may also be described by the discourse of appellate decisions as 
psychologically unstable men, driven to sexual aggression by drug addiction or 
emotional problems. This interpretation draws from the ‘psychological theory’ 
advanced to explain sexual assaults against women. According to this theory, sex 
abusers are seen as “inadequate, immature or mentally disordered, abusing through 
drunkenness” or through the use of other drugs (Sampson, 1994, p. 13). The view of
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sexual abusers as socially, psychologically or sexually inadequate is not only shared by 
some judges but has also become popular13.
Apart from diminishing the assailants’ responsibility for their actions, the view pf 
sex offenders as emotional/psychological misfits also removes responsibility from 
society -  if the causes of the sexual assaults against women are individual (criminal 
tendencies, psychological problems, use of drugs, etc), social norms, values and 
ideologies cannot be blamed. The view of ‘dangerous’ sex offenders as either 
‘monsters’ or mentally disturbed men hides the fact that rape is committed by all kinds 
of men, both ‘fiends’ and psychologically unbalanced men in dark alleyways, as well as 
‘normal’ men in ‘normal’ homes. As Edwards argues, “whilst we all prefer to believe 
that such men are if not physically identifiable then identifiable by personality traits, it 
is often the case that rapists are neither mentally ill nor psychopathic” (1996, p. 359).
The portrayal of some rape offenders as dangerous men due to thejr 
psychological/drug problems is constructed through the use of lexico-grammatical 
selections such as:
- the offender was under the influence o f drugs at the time o f the commission o f the 
offences
the further evidence o f mental instability contained in the psychiatric reports
- he came from a family who were generally o f dull or very dull intellect. He was 
sexually abused as a child. He was an unwanted child-
- he had been drinking and smoking cannabis
- ... something 'clicked' in his head
lj In a survey carried out by the English magazine Company, half of the respondents shared the view that 
sex offenders were usually socially or sexually inadequate (in Sampson 1994, p. 13).
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The lexical pair ‘offender/victim’, when used to refer to the appellant and the 
complainant, indicates that the court has no doubt that the case was indeed a criminal 
offence committed by a ‘real’ rapist:
46. The offender gained access to the flat occupied by the victim  o f the rape by a stratagem, and 
subsequently threatened her with a knife before raping her twice. On a later occasion the offender 
attacked two women who were walking in the street in the early hours, grabbing one of them by the 
buttock and grabbing the other by the breasts. A few minutes later the offender entered a battered 
woman’s refuge by climbing through a window and attacked a woman who was asleep in her 
bedroom with two o f her children. He pulled her night shirt open, squeezed her throat, punched her 
face and bit her arm. [Case 44 -  Attorney-General’« Reference No. 29 of 1996 (Carl Junior 
Fridye) Stranger rape and indecent assaults -  7 Vz -year sentence uphcl(||
However, the sentence in case 44, shorter than many others in the corpus for stranger 
rape, is explained by the presence of mitigating features in the case -  the offender was a 
drug addict:
46. The Attorney-General acknowledges that there are some mitigating features: ... the offender was 
under the influence o f  drugs at the time o f  the commission o f  the offences [Case 44 — A ttom ey- 
General’s Reference No. 29 of 1996 (Carl Junior Fridye) Stranger rape and indecent assaults -  
7 Vi -year sentence upheld]
In the example below, the appeal court upheld the appellant’s sentence of life 
imprisonment on the grounds that his mental instability made him a danger to women:
47. The appellant, aged 34 with a bad criminal record  but with no convictions for sexual offences, 
repeatedly raped two women after threatening them with a knife, one at night in her home and the 
other five days later in an underground garage whence he had dragged her by the throat.
On arrest he admitted the offences, adding that he had been drinking and taking drugs on both 
occasions. At his trial he pleaded guilty to the offences. M edical and psychiatric reports showed 
mental instability but no evidence that the appellant would benefit from psychiatric treatment. He 
was sentenced to concurrent terms of life imprisonment, the recorder remarking that his duty was not 
merely to punish and exert deterence [sic], but rather more importantly to ensure the protection of 
women.
Held, ... in the light Of the further evidence o f  mental instability contained in the psychiatric reports, 
the Court took the view that the sentence o f life imprisonment by the recorder was correct. [Case 10
-  Robert Dempster 1987 - Stranger rape -  life imprisonment upheld]
In the following excerpt the appeal judges resort to the appellant’s intellectual 
failings and his history of sexual abuse and neglect to explain his behaviour:
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48. Twelve years’ imprisonment specified under the Criminal Justice Act 1991, s. 34 in conjunction with 
a sentence of life imprisonment imposed for repeated rapes of ill or mentally deficient women 
reduced to 10 years.
Over a period of three years the appellant committed offences against five mentally deficient women, 
some o f whom were resident in a hospital where the appellant had been employed for many years as 
a nursing assistant.
The appellant is 51 ... The pre-sentence report indicated that he came from a fam ily who were 
generally o f  dull or very dull intellect. He was sexually abused as a child. He was an unwanted child 
and eventually was made the subject o f  a care order on the grounds o f  neglect. [Case 29 -  Michael 
Fox 1994 - Stranger rape -  life imprisonment -  period for parole reduced from 12 to 10 years]
Stranger rapes are usually seen and described by judicial discourse as the epitome of 
the serious sex offence. However, certain factors can mitigate this classical appalling 
offence in the eyes of the criminal justice system, such as the presence of psychological 
problems, drug addiction or childhood traumas on the part of the offender. Another 
mitigating factor for sentencing purposes is the appellant’s youth, which usually leads to 
some reduction in the sentence. This is the case in the appellate decision illustrated 
below, involving a 16-year-old boy who broke into a flat and raped an elderly woman:
49. Initially he had denied the offence, but later admitted going into the house to look for money, adding 
that he had been drinking and smoking cannabis. He said he had not realised that the victim was an 
old lady. When he went into the bedroom “something clicked” in his head. He then admitted raping 
the old lady, and said he ejaculated inside her. [Case 18 -  Laurence McIntosh 1993 - stranger rape
-  9 year sentence reduced to 7]
This almost paternal description of the assailant (he was very young, he had beep 
drinking and doing drugs, he did not realise how old the victim was, he suddenly ‘lost 
control’ of himself) prepares the terrain for the final decision, which is to reduce tlje 
sentence.
49. One’s first reaction to the case is inevitably one o f outrage and revulsion. The thought o f invading an 
old woman’s home and subjecting her to this dreadful ordeal is almost unthinkable.
This court, in mercy, having regard to the youth o f  the appellant at the time o f this offence, 
concludes that the right sentence here was one o f seven years’ detention in a young offender 
institution. [Case 18 -  Laurence McIntosh (1993) stranger rape -  9 year sentence reduced to 7]
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Notice that in case 18, the judges were torn between two of the prototypes that guide 
legal decisions on cases of rape: the complainant was a ‘genuine victim’, a 100-year-old 
widow. The event, defined as a ‘dreadful ordeal’, caused outrage and revulsion, this old 
lady was attacked by a burglar who entered her house at night, and exposed her to 
sexual indignities. However, these aggravating features are counterbalanced by some 
mitigating factors: the appellant’s age (16), his unstable psychological profile, and bis 
deep remorse, attested by the social workers and psychiatrists. In view of that, and as a 
token of mercy, the 9-year sentence previously established by the trial judge is reduced 
to 7 years. Obviously a 7 year sentence is no laughing matter, and might sound harsh 
enough; however, we have to analyse this sentence in the context of the other cases in 
the corpus, where similarly serious offences (stranger rape of elderly or very young 
women) were met with much longer sentences (e.g. 15 years to life imprisonment). The 
point I want to stress once again is that the harshness of the sentence will be 
determinded, among other things, by the way event, assailant and victim are depicted 
and categorised, and these depictions and categorisations have to do with myths about 
gender behaviour and sexuality that sustain the legal discourse about rape.
The characterisation of some rapists as ‘fiends’ or as ‘subnormal’ implies that they 
are outside the group o f ‘normal’ men. This dichotomy (normal v abnormal men) serves 
to safeguard society, in the sense that it states that ‘real’ rape is committed by morally 
or psychologically deficient men who attack unknown, innocent women, whereas 
normal men don’t do that (and society is not to blame for the deranged or sociopathic 
behaviour of certain individuals).
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4.3.2 The ‘disturbed’ husband
As I argued in the previous section, when describing the behaviour of ‘true’ rapists 
appeal judges usually attribute their actions to criminal tendencies or 
psychological/psychiatric problems. They do not, however, follow the same pattern 
when judging men who raped former or present partners. In cases of marital rape, the 
judicial reasoning is that men who force their present or ex-partners to sex are led 
neither by an uncontrollable sexuality nor by criminal tendencies, but rather by a 
mixture of misplaced love, pain, stress and confusion. As such, they do not fit into the 
category o f ‘real’ rapists.
The sympathetic portrayal of sexually abusive partners in RADs is achieved through 
a selection of naming patterns and descriptions that depict the assailant within a frame 
of pain and suffering, and which renders the event as something negative but legs 
serious than other cases of rape. The naming of partners includes references to their 
status as husbands, their jobs and their ‘good’ characters, i.e. all in terms o f ‘normality’. 
The focus is not on the suffering they caused, but on their own suffering (see, for 
instance, example 50 on pp. 134-35). The description of these husbands as ‘suffering 
men’ has a twofold effect: it makes their actions seem less serious (they had strong 
reason to lose their minds), and it shifts the responsibility to their wives, who are 
pictured as the causers of their pain and distress. Clark observed the same process of 
reversal of responsibility in cases of marital rape in newspaper reports of male violence 
against women. She concludes that (1992, p. 220):
A husband is always and unarguably within society. It is a position ratified by 
society in the marriage institution. As such it is difficult for a husband to be seen 
as a fiend. Therefore, these violent men are normalised and humanised by 
‘suffering’ naming. This keeps the ideology intact, although it does mean that the
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women victims must take the blame. They bear the burden of reconciling anomaly 
to ideology.
In my data, some of the sympathetic and ‘suffering’ naming and grammatjcal 
selections used to describe aggressive husbands were: 
he is a young man; he is sexually immature
- he had intended to kill himself
a man o f positive good character 
the appellant was emotionally ill
- he was o f perfectly good character previously 
he had been a good husband
he had been upset by the thought that there was another man in his w ife’s affectjon
- a man o f exemplary character
- he was diagnosed as suffering from a reactive depression with associated anxiety
symptoms, secondary to his wife leaving him 
he was on an emotional roller coaster
- the man had been gravely distressed both by the separation and the fact that his wife 
had a new man in her life
The overall picture is that of a man driven to despair (even suicidal) by tlje 
breakdown of his marriage or by his wife’s infidelity or disloyalty. After reading 
appellate decisions on cases of marital rape, the first impression is that we should pity 
the assailants and probably blame their partners for having driven them to such 
extremes of pain and violence. A closer analysis, though, indicates that this reversal of 
responsibility represents a double punishment for women who try to break away from 
their relationships. First, they are punished by their partners who rape and humiliate 
them; second, they are punished by the criminal justice system which, by sympathising
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with the assailants and trivialising the offence, indirectly constructs the victims as the 
causers of their own attacks and as home rackers.
Among the 18 appeal on cases of marital rape found in the corpus, in some cases both 
appellant and complainant were depicted with sympathy and compassion. Consider the 
following case:
50. Thirty months' imprisonment upheld for the rape of a wife by her husband during the marriage, 
following the wife’s withdrawal from sexual relations after childbirth.
It was made perfectly clear to th e appellant that his wife did not, fo r  good reason, wisli to liavc 
anything to do with him sexually at the time. [Case 20 -  Robert Leonard T 1993 - Marital rape 
during cohabitation -  2 Vi-year sentence upheld ]
In excerpt 50 the judges indicate that they understand and approve the victim’s 
behaviour; in their opinion, the fact that she had given birth recently and was not 
physically fully recovered was a ‘good reason’ for her refusal to have sex with the 
appellant. Therefore, the original trial sentence is upheld. On the other hand, the 
appellant is also described with understanding and sympathy. He is pictured as a 
confused and misguided man, but a man of ‘good character’; the judges even offer 
reasons to explain and attenuate his behaviour:
50. He went on no further on that occasion and, indeed, he apologised soon afterwards, which was his 
normal hqbit.
He expressed complete agreement with all the allegations pu t to him. He expressed his concern and 
distress fo r  what he had done and indicated how much he loved his wife. He then wrote a letter to his 
wife apologising fo r  his conduct and saying how much he loved her. He pleaded guilty at the firs t 
opportunity. Indeed, he let it be known that he intended to plead guilty, because he was concerned 
that he should not put his wife through the ordeal o f  giving evidence.
It can be said that he is a young man; he is sexually immature; he has no previous conviction. He 
expressed immediate contrition and followed that by pleading guilty. He also did his best to obtain 
treatment.
The sentencer attributed the ojjence to the appellant's immaturity, and to feelings o f  rejection and 
jealousy over the attention his wife was paying to the child  [Case 20 -  Robert Leonard T 1993 - 
Marital rape during cohabitation -  2 14-year sentence upheld]
Throughout the appellate decision the appellant is depicted in a positive light: he 
forced his wife to have sex but he apologised for his conduct and professed his love for
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her14. The use of the of the adverb ‘indeed’ in the sentence “Indeed’ he let it be known 
that he intended to plead guilty, because he was concerned that he should not put his 
wife through the ordeal o f giving evidence” indicates the judicial appreciation of the 
appellant’s remorseful attitude. In addition to that, the appeal judges offer humane 
explanations for his aggressive behaviour: he was young and sexually immature. Cases 
of marital rape where the couple was still cohabiting are usually the ones where the 
judges make a greater effort to interpret the event as mercifully as possible (especially 
from the appellant’s point of view), and to protect and preserve as much as possible the 
marriage and the domestic environment. As a consequence, the sentences in such cases 
are the shortest ones found in the corpus (see table 3.2, chapter 3).
The following excerpt comes from case 21, an ex-partner rape. In this case, an 
estranged husband raped his wife and was condemned to 6 years imprisonment. 
However, at appeal level his sentence was reduced to 5 years, as the judges argued that 
there was a distinction between rape by a stranger and rape by a former husband (the 
second type being less serious). The event is presented within a tragi-romantic frame 
and the appellant as a confused man on the verge of suicide, which is further 
justification for the reduction in the sentence;
51. Six years’ imprisonment for the rape of his wife by an estranged husband reduced to five years.
He then tried to persuade her not to tell anybody, kissed her, told her he still loved her and left. Lie 
subsequently said that he had intended to kill himself by taking an overdose after making love to his 
wife the last time, and he pulled out the telephone wire so that she could not be able to summon help 
when he did that. [Case 21 -  Robert C. 1993 - Ex-partner rape — 6 year sentence reduced to 5]
Another reason for the reduction in the appellant’s sentence was his portrayal as a 
man of ‘good character’:
14 A phase of contriction and remorse is often observed among men who abuse their partners. During this 
phase, they express remorse for the violence they committed, apologize, promise to reform, even consider 
therapy. They may also make suicide threats, which might be genuine (Dutton 1995, p. 49). However, the 
presence of this phase does not guarantee that incidents of abuse will not happen again.
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51. Nevertheless, bearing in mind that he is a man o f  positive good  character, this Court takes the view  
that the sentence was too great. [Case 21 -  Robert C. 1993 - Ex-partner rape -  6 year sentence 
reduced to 5]
Positive descriptions of the offender’s character take as a basis his previous 
behaviour, such as lack of previous convictions and professional standing. As a result, it 
seems that the act itself is not relevant to the offender’s character; yet his ‘good’ 
character is relevant to sentencing (a mitigating feature).
The next example comes from another case of marital rape, where a man raped his 
partner at knife point on two occasions. Again, his desperation, caused by the 
breakdown of the relationship13, is presented as a mitigating factor:
52. Three years’ imprisonment upheld for the rape by a man of his partner at knife point on two 
occasions. Observations on the relevance of the willingness of the victim to forgive the offender.
He said, “I have got nothing to lose. I’m a dead man anyway.”
He said, “You fucked my life up and now I ’m going to fuck you to see how you like i f .
In the course o f  the afternoon, he became more and more emotional. On a number o f  occasions he 
put the knife to his own chest and invited the complainant to exert the final push, to do to him what he 
seemed to be unable to do to himself.
She [the complainant] expressed the view that the appellant was emotionally ill, and that she did not 
want to go on with the case. [Case 27 — James Henshall 1994 - ex-partner rape — 3 year sentence 
upheld]
Though, as seen previously, rape with the use of a weapon is considered an 
aggravated, serious offence, in case 27 the husband who raped his wife twice at knife 
point was sentence to 3 years’ imprisonment. If we compare this sentence with others jn 
the data, even with those where the appellant was a young man whom the Appeal Court 
claimed to treat ‘mercifully’, we can see that in case 27 the description of the appellant 
(a ‘confused’ and ‘emotionally unstable’ man), coupled with the description of the 
complainant’s behaviour (the forgiving woman who acknowledged her ex-partner’s
15 A Canadian study covering the mid-70s to the early 90s found out that 45 percent of femicides in the 
Ontario province occurred as a result o f a man’s rage over actual or impending separation from his 
partner (Dutton 1995, p. 15).
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illness and did not want to see him go to prison) leads to a much shorter sentence (the 
young rapists in cases 14 and 18 got 8 and 7 years’ imprisonment respectively). Note 
that in case 27 the assailant holds the victim responsible for his suffering (‘Tom fucked 
up my life and now I ’m going to fuck you to see how you like /7”)16; by quoting the 
assailant’s words, the judges imply that the victim contributed to her attack.
Below is another excerpt taken from a case of marital rape which occurred at the 
breakdown of the relationship. Again, the husband is pictured as a pitiful man:
53. On the evening of June 5, 1994, the complainant told the appellant o f  her interest in another man 
and that she regarded their marriage as at an end. He took that badly and was crying.
He had a good deal to drink.
He did not immediately seek to have any relations with her,
... in the middle of the night he decided he wanted to have intercourse. He asked her fo r  ‘a last 
cuddle ’.
She asked him not to persist but he pulled her over her back and had intercourse with her.
He did not use violence on her, beyond having intercourse against her will.
On a number of occasions he said, “You can ’t deny me my rights as a husband’. The intercourse did 
not last long, either because the appellant ejaculated or because, when the complainant asked him, he 
go t off her.
... the appellant suggested to the complainant that she should contact the police. He was remorseful 
about what he had done ... he immediately admitted the offence. In the course of his [police] 
interview he gave an account o f  the marriage and o f  the complainant seeing another man. He said he 
still loved her and that he had wanted her. He did not fee l he had behaved as a criminal, although the 
accepted that rape by a husband on his wife was an offence.
Thirdly, Mr. Cadwallader [the defence counsel] relied upon the personal circumstances o f the 
appellant; he was o f  perfectly good character previously; he had been a good husband in the sense 
that he had supported his wife and had never shown her any violence . . .On the night in question he 
had had a great deal to drink; he had been upset by the thought that there was another man in his 
wife's affection. [Case 30 -  Paul Richard M. 1994 - Marital ra|>e during cohabitation -  3-year 
sentence reduced to 1 Vi years]
The judges use several artifices to construct the picture of a suffering husband who 
lost control because of his pain: he got into bed not with the complainant, but with ‘his 
wife which by itself makes his action less shocking. He ‘asked for intercourse which 
depicts him as a polite, considerate man. Rather than raping her, he "had intercourse 
against her wishes'. The appellant is represented as a gentleman, a law-abiding citizen,
16 In his work with abusive men, Dutton observed that cyclical abusers frequently blame their partners by 
playing what he calls ‘“ the bitch tape’, a mental cassette stuck permanently on auto-reverse. Side one has
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a man of ‘good’ character. The whole description indicates a fraternal critique of his 
behaviour: he is described as non-violent (“//e did not use violence on her, beyond 
having intercourse against her will”); he had drunk; he ‘asked for a last cuddle’ (which 
pictures the event as romantic lovemaking); he expressed remorse for his actions. 
Again, the overall picture is that of a loving but hurt man, unable to control his desire 
under the influence of pain and alcohol. His abusive behaviour is presented as distin<pt 
from the behaviour of a ‘criminal’. According to this description, he was led to rape by 
‘thwarted love’ and not by ‘criminal tendencies’ (as in the case of stranger rapists) and 
this, from the judicial point of view, functions as mitigation. His behaviour is 
interpreted as an expression of love, even if perverse love. The complainant, on tfie 
other hand, is judicially depicted as a woman who was having an affair.
The next case illustrated here is case 47, where a man convicted of raping his 
estranged wife and sentenced to 2 Vi years’ imprisonment had his sentence reduced at 
appeal level. As in case 30, his ‘good’ character and his emotional problems are 
highlighted throughout the appellate decision:
54. The appellant had lived with die complainant for some years and later married her; they had two 
children. The relationship deteriorated and the appellant left the matrimonial home ... the appellant 
was seen by a psychiatrist who found him very depressed. On two occasions the appellant assaulted 
the complainant.
The appellant was 38 years of age and a man o f  exemplary character. He had been in the army and 
had received glowing reports from the army when he left.
On August 31, the psychiatrist found the appellant to ha\>e been very depressed and weepy when 
recounting the problems he was having with his wife. He was described as “a very dependent kind of 
personality”. It appears he had depended heavily on his wife. He found it difficult to ward off 
intruding, distressing Uioughts and diis had affected his sleep, his appetite and his social life. The 
report says that he was diagnosed as suffering from  a reactive depression with associated anxiety 
symptoms, secondary to his wife leaving him.
As to die instant offence the [psychiatric] report was not definite in its terms. It was possible that he 
was still in a depressed state of mind when the incident occurred. When depressed, anxious people 
can act in an irrational way due to their confused state o f  mind. Human experience, we suppose, 
leads one to accept readily that people who are depressed may act in an irrational way. Certainly the 
way in which diis man treated his wife, the mother o f  his children, was an irrational way, however it 
was caused.
We are told he was on an emotional roller coaster....
some version of : ‘I feel bad. It’s her fault’. Side two plays: ‘She’s a bitch. She’s always putting me 
down’” (1995, p. 44)
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... He was concerned because in his confused state he found it difficult to accept that sometimes the 
wife would apparently be ready to grant the access to the children which he desired and on other 
occasions she would not.
O f course he [the sentencing judge] had to give credit fo r  the exemplary army record  and for tlie fact 
that he had lived not ju st a life free o f  convictions but an exemplary life until the age o f  37, when 
things had gone wrong. It was therefore a sad situation and o f course any sentencing judge is going  
to try to see what caused this change in this m an’s behaviour ... The man had been gravely distressed 
both by the separation and the fa c t that his wife had a new man in her life but, he said, it was a grave 
offence and wholly unacceptable in any civilised society, and so it is. [Case 38 -  W ayne B. 1996 - 
Marital rape -  2-1/2-year sentence reduced to 2]
His character is described as ‘exemplary’ until two specific incidents changed it: tf^ e 
breakdown of his marriage and his wife’s infidelity. The wife’s behaviour is depicted as 
the source of the appellant’s troubles. Her behaviour towards her ex-husband is 
characterised as irrational and vindictive (‘sometimes the wife would apparently be 
ready to grant the access to the children which he desired and on other occasions she 
would not’), which is presented as further explanation of why the appellant became 
depressed, confused and eventually aggressive towards her. The judicial writers use 
psychiatric discourse to frame the appellant’s behaviour in an understandable way. His 
behaviour is criticised and defined as ‘unacceptable’, but it is also explained as the 
result of depression, anxiety and confusion (he is described as ‘suffering from a reactive 
depression’ and ‘anxiety’, and as being on an ‘emotional roller coaster", all due to ‘his 
wife leaving him" and having ‘a new man in her life’). The appeal judges express a great 
interest in retrieving the reasons for the appellant’s behaviour, which leads to the 
construction of his wife as the one responsible for his depression, anxiety and 
aggression. The appellant’s behaviour is criticised as ‘unacceptable in any civilised 
society’ but the judges, as gatekeepers of this so-called ‘civilised society’, treat violence 
against women with condonation and tolerance.
There is not a single comment on the danger many women are exposed to when they 
separate from their husbands or start seeing someone else. The complainant in case 38 
above was assaulted twice and eventually raped by her ex-husband, and yet he is
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described as a pitiful man, and his sentence is reduced. In many cases of stranger rape 
found in the corpus the assailants were described as ‘criminals’ and sent to prison fbr 
long periods of time in order to protect women from the risk of their reoffending. 
However, not one single abusive husband was described as dangerous (even though 
many of them attacked their wives viciously, sometimes more than once), and the 
possibility of their doing it again was not once raised by the appeal judges. However, 
evidence from research with survivors of wife rape indicate that the first incident is 
frequently not an isolated one but part of an ongoing problem (Bergen, 1996). The 
judicial view of domestic violence as episodical (thus not constituting a danger to other
women or to society) represents a real danger to women, who run the risk of being
f
attacked again by their partners or ex-partners after they are acquitted or released from 
their short prison sentences17.
4.4 final remarks
During the recent trial of O. J. Simpson for the charges of murdering his ex-wife 
Nicole Brown Simpson, and Ronald Goldman, some observers expected that such a 
public event would provide an Opportunity to discuss the issue of domestic violence as a 
serious social problem (Gaines, 1999). However, such hopes were doomed to failure 
because the trial was conducted “in the Anglo-American adversarial tradition, in which 
the presentation of the ‘truth’ is a carefully strategized and exclusive process, motivated 
by a commitment to winning the case” (Gaines, ibid, p. 29). Unfortunately, trials fpr
17 According to Home Offices figures from 1979, the largest category o f murders in England was pf 
spouses or co-habitees (24 per cent), and o f these more than 80 per cent of the victims were women 
(Clark 1992, p. 224), Bergen (1996, p: 104) reports that in the States raped wives are at a greater risk <pf 
being killed by their partners. For similar data from Canada, see Dutton 1995, p. 19.
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crimes against women are not used as a space where social issues can be publicly 
discussed and foregrounded.
Similar to murder trials, rape trials are also strategized processes motivated by t\yo 
opposing commitments to winning the case (the defence and the prosecution), and this 
is reflected in the trial final decisions. Decisions on rape trials usually exclude the social 
implications of rape, and as such do not put forward the issue of violence against 
women in general. If that were the whole picture, it would be merely disappointing. 
However, more troubling than disappointing is that judicial discourse not only does not 
foreground the issue of violence against women18, but it relies on, strengthens and 
disseminates myths, stereotypes and prejudices that help to normalise and naturalise 
certain forms of gender violence, such as violence against ‘impure woman’ and 
domestic violence. A discourse that pictures women either as ‘saints’ or ‘sinners’, and 
which apportions blame and punishment depending on these characterisations, is still 
very much the norm in cases of gender violence, being used both by lawyers and judges. 
Gaines argues that during the O. J. Simpson trial, for instance, the victim, Nicole Brown- 
Simpson, was cast in marginalized, demeaned roles and was described as essentially and 
morally inferior, which provided justification for her abuse and death. In his words 
(1999 , p. ?9):
The fact that this discursive formation was part of a successful defense strategy 
perhaps illustrates the static nature of trial processes and their resistance to 
cultural awareness and social enlightenment. That such a discourse could be 
invoked in the ‘trial of the century’ and be left unmolested by public response can 
be seen as a commentary on the monolithic nature of the [Anglo-American] 
criminal defense system.
18 Only physical violence is an issue in rape trials, and the trial limits itself to the investigation and 
discussion of that particular instance of violence. Gender violence as a social-cultural phenomenon, and 
its links with myths and stereotypes traded in discourse, are not issues brought up in rape trials or in legal 
decisions on rape cases.
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As I pointed out in the ‘Complainant’ and ‘Appellant’ sections, judicial discourse 
categorises rapists and rape victims primarily according to their ‘characters’. However, 
‘good character’ is a feature that is constructed differently during the trial and the 
sentencing processes, having as a basis the person’s gender. For men, ‘good character’ 
requires no previous convictions, social and professional standing. For women, on the 
other hand, ‘good’ character means unfamiliarity with the offender, sexual neutrality or 
a willingness to ‘forgive and forget’. The justice system is one of the social arenas 
where female behaviour is judged and labelled as ‘appropriate’ or ‘inappropriate’; ip 
appellate decisions, it is the judges who occupy the function of ‘evaluators’ of female 
behaviour. Women who do not fit the requirements above will be exposed to criticism , 
and can expect a lower level of legal protection.
Even in rape cases where the defendant is convicted, and later on his appeal js 
denied, a rape victim may still be condemned (openly or indirectly) by the judicial 
discourse. In spite of the increasing problematisation of the use in public discourses of 
binary pairs such as ‘the chaste woman v the whore’, we seem to have moved ahead 
only in some aspects: nowadays it is not enough to claim that the woman was 
promiscuous to guarantee an acquittal in a rape trial; even prostitutes are acknowledged 
as deserving police and legal protection against coercive sex. However, female sexual 
reputation is still discussed and focused on during the trial and in legal decisions; some 
women are described as teasers, manipulative or promiscuous (even if covertly), while 
others gain judicial approval by being depicted as virgins, innocent or forgiving.
Judicial discourse frequently reduces sexuality to chemistry and biology, or to 
romantic views of love and marriage; socio-cultural aspects of sexuality are either 
backgrounded or disregarded. Judicial discourse explains rape as either the result of 
criminal tendencies or psychological problems (in cases of stranger rape), or of
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misplaced love, confusion and pain (in cases of marital rape). Issues such as power 
asymmetry between the genders, gender violence, gender discrimination and social 
tolerance to violence against women are hardly ever explored or mentioned in the 
discourse of appellate decisions analysed.
The sexual abuse of women, especially within the context of ‘established’ sexual and 
romantic relations, is often minimised in the discourse of RADs. This process pf 
minimisation is achieved through the use of language which either questions the 
victim’s version of facts or downgrades its relevance, through the differentiation qf 
incidents into ‘serious’ and ‘not so serious’ and, in cases of marital rape, through the use 
of the victim’s reluctance to press charges or her willingness to forgive her attacker and 
‘resolve’ the incident as a suggestion that she also saw the rape as of limited 
significance and seriousness.
One reason for the judicial tolerance of domestic violence is the legal reluctance to 
interfere with the privacy of the family and the home. Judicial attitudes towards rape 
defendants, evidenced in the way rapist, event and victim are represented in leg^l 
decisions in rape cases, indicate that rapists are categorised into different types 
depending on the relationship they had with the victim. However, research indicates that 
this categorisation finds no base in actual rapists, many of whom are as likely to rape 
their wives as a stranger, or vice-versa. Independent of the relation between assailant 
and victim, the dynamics of the offence are the same (Lees, 1997). Since marital rape is 
considered less serious than other kinds of rape, we can conclude that the criminal 
justice system gives more priority to romantic notions about the sanctity of the home 
and the family than to protecting the victim.
Gender violence is linked to social and cultural ideologies, values and beliefs. 
Therefore it would be naive to propose long custodial sentences as a final solution to the
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problem, without tackling the socio-cultural framework19: By pointing out the different 
forms of representation of abusive men and their victims found in appellate decisions, 
and the impact this differentiation has on sentence length, I want to bring to the fore thf: 
importance of categorisation systems within the judicial discourse on rape: they express 
value judgements about how men and women behave, and belong to a broadpr 
pedagogical structure (which includes other public and private discourses) whose 
function is to teach men and women which forms of behaviour and of identity arp 
‘adequate’ and sanctioned, and which are ‘improper’ and amenable to punishment.
The role of legal decisions on rape within a pedagogy of sexual behaviour for 
women and men is the topic of the following chapter.
19 Sampson (1994) says that the British criminal justice system lias lately adopted a much tougher attitude 
to sex offences: new legislation has been created introducing tougher penalties to sex offenders, 
especially as a result of media pressure. In a very sensible reaction, however, this move towards tougher 
and longer sentences for sex offenders has been received with a grain o f salt by members o f anti-rape 
movements in Great Britain, who have been able to identify in it elements of social control and social 
surveillance. Another point to consider is that the introduction of tougher penalties for sex offences, in 
Great Britain (and elsewhere) may not be the result of a change of attitudes on the part of judges; it may 
be the result of a change in the nature of the offences themselves, and of public and media pressures.
Chapter 5
Legal decisions on rape trials as part of a pedagogy of behaviour
5.1 Initial remarks
This chapter owes a lot to the work of Michel Foucault, in special to his book 
“Discipline and Punish”, which traces the evolution of criminal justice systems from 
Medieval torture to Enlightenment’s punishment to modem discipline. Foucault argues 
that until the late 18th century, punishment was frequently the public spectacle of 
torture: prisoners would be flogged, put on the pillory and even executed in open 
squares. From then on, however, the entire economy of punishment began to change: 
torture disappeared as a public spectacle, punishment became the most hidden part of 
the penal process, and the body ceased to be the only target of penal repression. The 
body began to be exposed to new techniques that aimed to render it ‘docile’, i.e. able to 
be subjected, used, transformed and improved. In Foucault’s words, “these methods, 
which made possible the meticulous control of the operations of the body, which 
assured the constant subjection of its forces and imposed upon them a relation of 
docility-utility, might be called ‘disciplines’” (1991, p. 137).
Foucault argues that while the ancient forms of penality (e.g. torture and death) 
addressed the body of the condemned, modern forms of penality (e.g. incarceration) 
address their soul. It is over the souls (subjectivities) of men and women that the 
microphysics of judicial power is exercised. As he says (1991, p. 29):
It would be wrong to say that the soul is an illusion, or an ideological effect On 
the contrary, it exists, it has a reality, it is produced permanently around, on, 
within the body by the functioning of a power that is exercised on those punished
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-  and, in a more general way, on those one supervises, trains and corrects ... This 
soul... is born rather out of methods of punishment, supervision and constraint.
The reform of criminal law (from torture to punishment to discipline) introduced a 
new economy of the power to punish, which was then rendered more regular, effective, 
constant and detailed, and which began to operate at a lesser cost. The idea was “not to 
punish less, but to punish better; to punish with an attenuated severity perhaps, but in 
order to punish with more universality and necessity; to insert the power to punish more 
deeply into the social body”(Foucault 1991, p. 82). In short, a move from coercion to 
consent1. As punishment became hidden, it left the realm of everyday perception and 
entered that of abstract consciousness; Foucault points out that in the modern economy 
of criminal justice systems it is the certainty and the reach of punishment, rather than its 
spectacle, which must render punishment effective and discourage crime. To achieve 
this internalisation of the power to punish, discipline is vital; individuals must be docile, 
amenable to subjection, to the subtle grip of disciplinary power.
Disciplinary power, rather than being triumphant and overt, is modest and 
suspicious, but at the same time insidious and all encompassing. Comparing the power 
of written laws with disciplinary power, we can say that while the law attempts to reach 
a universality, to speak for the whole society, to be able to decide the ‘universal’ truth of 
events, discipline works at a micro-level, at the individual case, helping to practice, 
enact and inscribe the law on individuals. There are two images of discipline: at one 
extreme, discipline-blockade^ exercised within enclosed institutions on the edges of 
society to arrest evil (e.g. the prison), and at the other extreme discipline-mechanism, a 
functional mechanism aimed to improve the exercise of power by making it lighter,
1 Fairclough (1989, pp. 3-4) points out that power is exercised through coercion of various sorts 
(including physical violence), or through the manufacture of consent or at least acquiescence to it. Power 
relations depend both on coercion and consent to varying extents. Ideology is the primarily means of 
achieving consent, and the favoured vehicle of ideology is discourse (see also Figueiredo 1995, p. 16).
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faster, more effective, more discreet and all encompassing (Foucault 1991, p. 209). The 
legal system makes use both of punishment (it has the right to deprive ‘guilty’ people of 
wealth, liberty or life) and of discipline (it supervises, judges and controls people’s 
actions and behaviour). In Foucault’s words, “the legal apparatus was not to escape this 
scarcely secret invasion [of disciplinary powers]” (1991, p. 170).
Disciplinary power is realised through three basic instruments: 1) hierarchical 
observation; 2) normalising judgement, and 3) examination (Foucault, ibid.). Applying 
this to the judicial discourse on rape, we can say that all the three instruments of 
disciplinary power are present in RADs - judges have the hierarchical right to observe 
the social and sexual behaviour of women and men; they judge human behaviour, 
categorising some actions as ‘abnormal’ or ‘criminal’ (outside the social pact), and 
others as ‘acceptable’ or ‘excusable’ (within the social pact); and to arrive at these 
categories, judges rely on expert evaluations (made by doctors, psychiatrists, probation 
officers). According to Foucault, examination is the most important technique of 
discipline. Examination leads to the documentation of people, enabling on the one hand 
individual descriptions, and on the other hand the compiling of statistics and 
generalisations. As I will argue in this chapter, the judicial discourse of RADs on rape 
cases relies both on medical and psychiatric examinations to classify, instruct and 
discipline rape defendants and rape complainants.
5.2 The pedagogical function of legal decisions
A basic concept to the Foucauldian notion of disciplinary power is the idea of the 
panopticon. The panopticon, proposed originally as a way of controlling prisons, is the 
watching tower from where individuals can be seen by a central power but do not know
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when they are being observed (e.g. the factory supervisor’s office stands above the 
factory floor; the prison guard tower stands above the prison yard). The panopticon 
symbolises the constant, all encompassing gaze of power. According to Foucault, the 
panopticon generates a state of permanent visibility, which assures the automatic 
functioning of power and the internalisation of disciplinary mechanisms (1991, p. 201). 
An illustration of the internalisation of surveillance and power is how modem forms of 
subjectivity and identity are maintained through individual self-surveillance, self­
correction and adaptation to social norms, rather than through the physical exercise of 
power (coercion)2.
In modem times, it is no longer necessary to discipline exclusively the body. Now 
that forms of surveillance and control have been individually internalised (mainly 
through discursive practices), the object of discipline and punishment is the soul, 
conceptualised in terms of the psyche, subjectivity, personality, consciousness and 
individuality (Smart, 1983). Discourse plays a crucial role in the discipline of 
subjectivities and consciousnesses. Women, for instance, are discursively trained to 
police and control their own behaviour and the behaviour of others, without the need for 
coercion or external surveillance (Lees, 1997). For the ones who have difficulty 
internalising the habits of self-surveillance and self-correction (the non-conformists, the
One of Foucault’s basic claims was that, as power became pervasive and all-encompassing in modem 
societies, it also became diffuse, non-corporeal and non-violent. From this point of view power does not 
have to rely on violence, so violence becomes a phenomenon that takes place at the extreme margins of 
society, outside the social pact, and “it is thought to have been refined out of visibly proper behaviour and 
centralised and institutionalised exercises of power” (MacCannell and MacCannell 1993, p. 211). 
However, not everyone shares Foucault’s view of power as ‘non-violent’. MacCannell and MacCannell, 
for instance, observe that according to the Foucauldian view of power we should be witnessing a decline 
in violence and a redistribution of power at local level. Nevertheless, neither of these phenomena is 
happening. In their view, power is not neutral and freely available throughout the social body, but fiercely 
concentrated and protected by power holders and their agents, even through violence if necessary. One 
example is the power achieved through violence against women; cases of violence against women (e.g. 
rape, wife battery, sexual assault) are on the increase rather than on the decrease (see Temkin, 1987; 
Edwards, 1996; Lees, 1997). In MacCannel and MacCannel’s words, “threats and the actual use of force 
and violence remain essential to the exercise of power” (1993, p. 205).
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rule-breakers) there are several panoptic and disciplinary mechanisms to supervise, 
discipline and rehabilitate individuals. One of these mechanisms is the rape trial3.
According to Foucault, different discourses transformed areas such as sexuality and 
crime into objects of scientific knowledge and targets for institutional practices. 
Applying his view to rape trials, we can interpret the discursive practices of judges, for 
instance, as tools in a complex pedagogy of behaviour constructed and realised through 
legal discourse, a pedagogy which aims to supervise, discipline, educate and control the 
way men and women behave socially and sexually. From this viewpoint, no legal trial 
and legal sentence are the judgement and punishment of an isolated individual; the 
discourse of lawyers, prosecutors and judges also represents the social-cultural 
evaluation of human behaviour, the setting of examples, an attempt to recompose 
normality and restore the social pact4.
From the eighteenth and nineteenth centuries onwards new discreet but powerful 
disciplinary methods aimed at the control of individuals through training and 
normalisation. Disciplinary powers were exercised not merely on transgressions of the 
legal code, but on all forms of non-conformism, at school, at work, at home, in the 
bedroom. The apparatus of corrective penality (which from the Foucauldian perspective 
includes both the legal right to apply fines and sentences and the micro disciplinary 
powers exerted by different institutions such as the prison, the school, the factory, the 
hospital, etc.) aims to restore not so much the juridical subject (the law breaker), but the
3 Lees contends that the role of trial processes in policing female behaviour (especially o f the sexual kind) 
has not yet been fully appreciated. In her words, “through court procedures, women who do not behave in 
a stereotypical ‘feminine’ way, or women who speak out about male violence, render themselves open to 
such disciplinary techniques which are laid bare in the court drama” (1997, p. 87).
4 The notion of a social pact is linked to contract tlieoiy, which “seeks to explain the origins and binding 
force of mutual obligations and rights in society” (Abercrombie et a l 1994, p. 383). As Hobbes argued in 
his book ‘Leviathan’ (1651), people enter into social contract with each other and surrender their absolute 
individual freedom to the state in order to guarantee social order and stability. Nowadays other social 
theories have replaced the classical theory of the social contract, such as the theoiy of consensus, 
according to which some degree of general consensus about social norms, added to physical coercion, 
provides the crucial basis of any society (Abercrombie et al, ibid).
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obedient subject, the individual who can abide by laws, rules, orders, authority. The trial 
process punishes both a legal offence as well as departures from social rules and the 
non-observance of the social pact.
In trial proceedings and legal decisions we can see two forms of penality at work: the 
penality o f the law - legal rules, the opposition of ‘legal’ and ‘illegal’ acts, etc - and the 
penality o f the norm - the trial represents a space for a broader form of pedagogy, which 
works by setting examples to be followed, by attempting to homogenise, normalise, 
bring ‘offenders’ back to the social pact (through rehabilitation) or exclude them from 
society (through condemnation) (Foucault, 1991)5.
The sentencing process, similar to trial proceedings, also has disciplinary powers: 
besides its obvious function of analysing, judging and punishing individual behaviour 
defined by law as ‘criminal’, it serves the pedagogical function of disciplining forms of 
behaviour which might have escaped the reach of legal punishment but not the reach of 
surveillance and control. From this perspective, a rape trial encompasses both the 
codified power to punish the defendant, and the disciplinary power to observe and 
control the defendant and the complainant.
In short, a rape trial involves punishment and discipline; its punitive and disciplinary 
aspects are addressed not only at the soul of the defendant but equally at the soul of the 
victim. Like the defendant, the complainant is also judged during the trial (even if by 
different standards) and, if found guilty of ‘inappropriate’ behaviour (e.g. promiscuity, 
unfaithfulness, ‘bitchiness’, drinking), her heart, her thoughts, her will and her 
inclinations must expiate her actions. Legal decisions such as RADs exercise a dual
5 Foucault differentiates between disciplinary punishment and legal punishment. In his view, disciplinary 
punishment is based on comparison, differentiation, hierarchy, homogeneity, and exclusion, all aiming at 
normalisation. Foucault refers to that as "the penality o f the norm’. In legal punishment, on the other hand, 
penality is based on a corpus of laws and texts, not a set of observable phenomena; it differentiates not 
individuals, but categories of acts; it operates not based on hierarchies but on the binary division between 
the ‘permitted’ and the ‘forbidden’; it does not homogenise people, but separate the condemned. This 
Foucault calls ‘the penality o f the law’ (1991, p. 183).
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level of power: they represent legal power (the power to judge and punish), but they 
also exert a micro power over the body and the sexuality of women, establishing 
appropriate and inappropriate forms of female social and sexual behaviour. Rape trials 
represent one of the disciplinary procedures through which conventional femininity is 
constituted and reconstituted, developed and resisted in society (Lees, 1997)6. As 
Foucault points out, a criminal trial does not pass judgement only on juridical objects 
such as ‘crimes’ and ‘offences’. In his words (1991, p. 17):
Judgement is also passed on the passions, instincts, anomalies, infirmities, 
maladjustments, effects of environment or heredity; acts of aggression are 
punished, so also, through them, is aggressivity; rape, but at the same time 
perversions; murders, but also drives and desires. ... It is these shadows lurking 
behind the case itself that are judged and punished.
But how exactly does the discourse of rape decisions operate as part of a pedagogy 
of behaviour, and how does this pedagogy extend to other people beyond the defendant? 
The Foucauldian view of the evolution of the criminal justice system can help us 
understand how the discourse of criminal justice reaches beyond the boundaries of the 
legal system. According to Foucault, among the reforms introduced throughout the 
eighteenth century to the system of criminal punishment was the technique of punitive 
signs, i.e. the example given by the punishment of criminals should be a symbolic 
obstacle to other potential law-breakers. Penal punishment became both a form of 
requalifying guilty individuals and helping them resume their place in society, and a 
way of discouraging other people from committing criminal offences (Foucault, 1991). 
To function as a semiotic sign, the penalty should have its most intense effects on those
6 A similar educational function was observed in Hie trials of Brazilian women prosecuted for having 
abortions or for murdering their newborn babies. After analysing the official records of cases tried 
between 1900 and 1950 in Florianópolis, Kupka concluded that “the justifications offered by the 
authorities clearly indicate a concern with ‘a positive evaluation of feminine behaviour’, aiming to 
educate and to shape conduct” (1999, p. 274).
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who have not committed the crime. The ideal penalty should be light (or humane) on the 
body of the criminal, but heavy on the minds of the criminal, the victim and the public.
This way, the restorative and educational roles of legal punishment could extend to 
those who have broken not legal but moral or cultural rules. Take rape complainants, for 
instance. They have not been charged with a criminal offence, and therefore cannot be 
the object of direct penal punishment (e.g. loss of money or of freedom). However, 
during the rape trial the victim’s body is exposed in a representational form, the events 
are re-enacted, details are discussed, an atmosphere of the circus (of a spectacle) is 
created. If we interpret the rape trial as a pedagogy of sexual behaviour, as I am doing in 
this chapter, we can argue that the discourse of rape trials has ‘ side effects’ which reach 
far beyond the confines of the courtroom. Seen as a symbolic event, a rape trial 
establishes for the defendant and the complainant, and for men and women in general, 
the forms of behaviour which guarantee social and legal protection, and the ones which 
lead to exposure and punishment. Fear of symbolic punishment is enough to prevent 
many women from reporting a rape (Hall, 1985; Adler, 1987; Edwards, 1996). Their 
silence indicates that women have internalised the notion that they should learn to avoid 
male violence and to keep quiet about it (see Bumiller 1991)7
The example, which in the old punitive regime was realised in the body of the 
condemned (the public spectacle of the execution), is now the lesson, the discourse, the 
decipherable sign, the representation of public morality conveyed during the trial and in 
the legal decision and punishment. The sign of the punishment is constructed in the
7 According to Foucault, the modem transformation of the art of punishing into a ‘technology of 
representation’ means that die sign of the penalty and its disadvantages must be more lively than of'the 
crime and its pleasures (1991. p. 106). However, rather than decreasing due to the severity of the law, sex 
crimes and cases of domestic violence are on the rise (see Temkin, 1987; Edwards, 1996). This might 
lead some people to conclude that the symbolic message of legal punishment is not getting through. 
Others, like myself, may conclude die opposite: the pedagogical aims of rape trials and of other 
discourses on rape are being succesfully achieved. The discourse of the law, in tandem with a host of 
other private and public discourses, is still based on myths about sexuality and discriminatory
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minds of people not just by judicial discourse, but also by the language of everyday life. 
Similar patterns of social behaviour circulate in different discourses (e.g. family, media, 
religion, moral, education, law, sciences), leading to a strengthening and 
homogenisation (or naturalisation) of certain values, beliefs and ideologies. The new 
regime of crime and punishment depends on the interplay between different discourses, 
both private and public. As Foucault asserts, discourse became “the vehicle of the law, 
the constant principle of universal recoding” (1991, p. 112).
In the sections below I will argue and illustrate, with examples from the data, how 
the discourse of appellate decisions on rape cases is inserted in a broad pedagogical 
process (of which the whole trial is also part), a process which establishes ‘correct’ and 
‘incorrect’ modes of sexual behaviour for women (and also for men, even though my 
main concern here is with the teaching of women). To do so, the analytical part of the 
chapter is divided into the following sub-sections:
5.3 Functions of a custodial sentence for rppe
5.3.1. Danger to society
5.3.2 Example and warning
5.4 Interdiscursivity (the ‘discourses of man’ and legal discourse)
5 .5 The control of the body (bio-power)
5.5.1 Descriptions of female bodies and of rapes as pornography
5.5.2 Physical evidence as corroboration
5.5.3 Prostitute rape
5.6 Normal v. abnormal sexuality
classification systems, which leads some men to see violence as acceptable, and many women either to 
accept violence as part of their lives or to be too frightened and ashamed to report it.
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The data used in this chapter consist of excerpts taken from 28 of the 50 RAD that 
compose the corpus (the excerpts are verbatim from the reported appellate decisions). 
The excerpts selected illustrate the pedagogical role of legal decisions.
5 .3 Functions of a custodial sentence for rape
From the point of view of the British criminal justice system, a sentence of 
imprisonment given to a rapist serves five basic functions: i) to punish the offender; ii) 
to serve as a warning/deterrence (example); iii) to protect women and society; iv) to 
reflect the gravity of the offence; v) to reflect public repugnance at the offence (against 
the breach of the social pact). These functions are made explicit in the words of the 
judges quoted below:
1. The imposition of a custodial sentence, it is submitted, is required to mark the gravity o f  the offence, 
to emphasise public repugnance fo r  such offences, to serve as a warning to others, to punish the 
offender and fo r  the protection o f  women and girls. [Case 2 -  Attomey-GeneraFs Reference No. 3 
of 1993 -  W -  stranger rape -  community service sentence increased to 2 years imprisonment!
2. An offence o f this nature, it is submitted, should attract a more substantial sentence to reflect both its 
gravity and the aggravating features; to act as a deterrent to the offender and others; and to reflect 
public repugnance [Case 19 -  Attornev-General’s Reference (David Vernon Taylor) 1993 -  
Stranger rape -  4 year sentence increased to 6]
To the functions stated and illustrated above, we can add one extra function of a 
custodial sentence -  rehabilitation. According to Foucault, the reforms to the criminal 
justice system introduced from the late eighteenth century on included a new, more 
humane view of punishment. Imprisonment, for instance, apart from constituting a way 
of punishing someone who committed a criminal offence, became also a means of 
offering example, conversion (rehabilitation) and apprenticeship (1991). Legal penalties 
acquired an essentially corrective character; since the nineteenth century, rehabilitation 
has been seen as one of the functions of legal punishment.
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Nowadays, modern penalities are traversed by disciplinary examinations. The legal 
punishment is a correction, a therapy, an attempt at normalisation; the judicial process is 
supposed to measure, assess, diagnose, cure and transform individuals. The 
transformation of individuals is achieved through the redemptive nature of the penalty, 
and the restoration of normality is partly achieved through the examples set out by legal 
punishment. The following excerpts illustrate legal decisions where judicial and medical 
discourses joined forces to advocate the reformative function of imprisonment:
3. Nine years’ detention in a young offender institution for rape o f a widow aged 100 by a boy aged 16 
at the tune o f the offence reduced to seven years.
A social inquiry report commented that there was no doubting the appellant’s remorse for his 
victim’s suffering and the deep shame which he was currently experiencing ... The doctor expressed 
concern about the “self damaging potential which his ruminations may cause”, and recommended 
professional counselling, together with guidance and support. Although his potential for 
dangerousness needs to be examined, the psychiatrist thought he could not be regarded as a serious 
danger within the community. [Case 18 - Laurence McIntosh 1993 - Stranger rape -  9 year 
sentence reduced to 7]
4. Nine years upheld for the rape of a 16 year-old prostitute with false imprisonment and violence
The psychiatrist says under a sub-paragraph headed “Insight”: “[The applicant] tended to blame the 
index offence on the cannabis and alcohol he has used on die night [in question]. However, he did 
take responsibility for the offence and is seeking an explanation for what lias taken place. He seemed 
genuinely confused that he has committed this offence [and] ... specifically stated that he wanted to 
participate in a programme fo r  sex offenders7’. [Case 34 -  Asif Masood 1996 - Prostitute rape -  9 
years upheld]
5. The psychiatrist concluded his report by saying: “Mr. Low must be considered at high risk o f further 
offending behaviour in die light of that which is stated above. As such he forms a high priority 
candidate fo r  treatment o f  sex offenders in prison. Mr. Low recognises the need to address his 
offending behaviour ... [Case 49 — Roy Low 1997 - Stranger rape — Life sentence — parole 
period reduced from 10 to 7 years]
The examples above illustrate how the disciplines (especially through the technique 
of examination) transformed the individual into a “calculable man”, someone who can 
be analysed and controlled through a collection of files, records and individual 
information. The appellants were analysed and diagnosed as potential candidates for 
psychiatric or psychological treatment. The examples also illustrate the view of the 
prison as a place for ‘reeducation’ and ‘reintegration’. The excerpts above also imply 
that the trial process has achieved one of its pedagogical functions to the extent that now
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the appellants express remorse, accept responsibility and recognise their offending 
behaviour.
The next example differs from the ones above:
6. There was, in addition to the psychiatrist’s report, a report which had been prepared as a pre-sentence 
report by a probation officer ... [The probation officer’s] final recommendation is: “I do of course 
recognise that this is a serious offence and one that will have been deemed to have crossed the 
custody threshold. I am at a loss though to see how a term of imprisonment is going to change this 
man’s behaviour”. That may be so, but the object o f  the sentencing exercise in circumstances such as 
this cannot be seen as being wholly reformative. Any man who behaves in this way to his wife, his 
wife whom he knows to be weaker than himself, deserves and will receive punishment and it is quite 
wrong that anybody should think the contrary.
Certainly the way in which this man treated Ms wife, the mother o f  his children, was an irrational 
way, however it was caused. [Case 38 -  Wayne B 1996 - Marital indecent assault -  2 Vi years 
reduced to 2]
Here, rather than advocating the reformative function of a sentence of imprisonment, 
the judges defend another function of a custodial sentence: to punish an individual who 
broke both the law and the social norms. Notice that the defendant in case 38 is 
considered guilty not merely of an ‘indecent assault upon a woman’ (the index offence), 
but of attacking his wife (the institution of marriage), a woman weaker than himself (the 
myth of male chivalry), the mother o f his children (motherhood). In view of such a 
breach of social norms he has to go to prison, and the judges, in an attempt both to 
prescribe and to restore normality, claim that ‘it is quite wrong that anybody should 
think the contrary’. The implication here is that rehabilitation, important as it is, cannot 
override the punitive aspect of a criminal sentence.
5.3.1 Social protection (protection of women/society)
Besides rehabilitating the offender, another important function of a sentence of 
imprisonment is to protect society from those who have breached both legal and social 
rules. According to Foucault, the criminal (especially the fiendish criminal; see chapter 
4) has broken the social pact and has become the common enemy, a danger to society as
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a whole, a monster. By breaking the pact and going ‘outside’ nature, he has become a 
social threat and has to be treated with the utmost severity, which means that he has to 
be excluded from the society of ‘normal’ people for their protection. This concern with 
the protection of society is expressed in the examples below:
7. . . . h i s  [the single judge’s] duty was not merely to punish and exert deterrence, hut rather more 
importantly to ensure the protection o f  women ... [Case 10 -  Robert Dempster 1987 - Stranger 
rape -  life imprisonment upheld]
8. The appellant’s record o f violent sexual crime was appalling and the present offences involved a 
combination of sex and violence. The appellant was a clear danger to the public ... [Case 31 — 
Joseph Kennan 1995 - Prostitute rape -  14 years upheld]
9. Held: for the Attorney-General it was submitted that the sentencer should have imposed a 
discretionary life sentence, having regard to the circumstances of the offences and the danger that 
they indicated that the ojfender posed to female members o f  the community.,. Looking at the whole of 
the offender’s history, the Court had come to the conclusion that he constituted a danger to fem ale 
members o f  the public and would remain so for an indefinite period. The Court would accordingly 
substitute a sentence o f life imprisonment for the sentence o f eight years’ imprisonment imposed for 
die rape. [Case 33 -  Attorney-General’s Reference No. 22 of 1995 (Sylvester Semper) Stranger 
rape -  8 years replaced by life imprisonment]
10. The judge expressly referred to section 2(2)(b) o f  the Criminal Justice Act 1991 on the basis that a 
longer term was necessary to protect the public from serious harm from the offender.
In Wilkinson (1983) ... Lord Lane C.J., giving the judgment o f the Court said this: “... With a few 
exceptions ... [the sentence o f  life imprisonment] is reserved ... fo r  offenders ... who are in a mental 
state which makes them dangerous to the life or limb o f  members o f  the public". [Case 41 -  
Attornev-GeneraFs Reference No. 76 of 1995 (Orlando Baker) Date rape -  9 years replaced by 
life imprisonment]
11. Held: ... the sentencer had no medical evidence about die appellant, but deduced from the number 
and gravity' o f the offences committed by the appellant tiiat he was a danger to the public at large. 
[Case 42 -  David Milne Razzaque 1996 - Stranger rape and marital rape -  life imprisonment -  
parole period reduced from 17 to 10 years]
The examples above, with the exception of case 41, were taken from cases of 
stranger rape. In all the five cases the appellants were considered either ‘a danger to 
society’ or ‘a danger to women’, and got long prison sentences (one 14 year sentence 
and four life sentences). As we can see, the length of the sentence supposedly takes 
public interest into consideration. However, in all of the marital rape cases present in the 
corpus not one appellant was categorised as ‘a danger to society or to women’, and none 
got a sentence longer than 8 years (see table 3.2, chapter 3).
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5.3.2 Example and warning
In this chapter, rape trial proceedings and legal decisions on rape are being 
interpreted as part of a pedagogy of gender behaviour. This pedagogy has a twofold 
aim: to deter or warn potential rapists from committing the offence of ‘rape’, and to 
instruct women (both rape complainants and women in general) about the dangers of 
going against social and sexual ‘normality’.
The disciplinary powers at work in rape trial proceedings represent a system of 
‘infra-penalities’ (Foucault, 1991) -  they define and repress areas of behaviour (e.g. the 
social and sexual behaviour of women) that had escaped the reach of written laws and 
statutes. For instance, women who have many sexual partners might be defined as 
‘promiscuous’, ‘impure’ or ‘imprudent’ by legal and medical discourses. Consider case 
6, for instance. In it, the defendant claimed that the victim’s ‘notorious’ sexual past led 
him to believe she was consenting to sex8. Below is the appeal’s judge’s opinion about 
the complainant’s ‘promiscuity’:
12. In our opinion, this was a case near the borderline. Clearly the complainant was prepared to have 
intercourse with a number o f  different men. but we do not think that the mere fact that she was 
suffering from some venereal disease is necessarily evidence of substantial promiscuity ... 
Nevertheless, although we have not found it easy to reach a decision on this appeal, in the end we do 
not think that the “evidence o f sexual promiscuity" of the complainant was “so strong or so closely 
contemporaneous in time to the event in issue as to ... reach the border between mere credit and an 
issue in die case”. [Case 6 -  Uriah Samuel Brown 1988 -  acquaintance rape -  appeal dismissed -
7 years upheld]
In case 6, the judges dismissed the appeal and upheld the prison sentence because 
they did not find enough evidence of promiscuity in the complainant’s behaviour. The 
judicial conclusion, then, is that she “was prepared to have sexual intercourse with a
8 In Adler’s study o f 50 rape cases tried at the Old Bailey in the mid-1980s, applications from the defence 
to cross-examine a rape complainant about her past sexual history were denied by the judges only in 25 
percent of cases. In addition to that, to ‘assassinate’ a woman’s character in court defence counsels do not 
have to rely exclusively on the judge’s authorisation to question her about her past sexual life; they
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number of different men”; however, her promiscuity was not “substantial”, and as the 
appellant was not alleging he mistook her promiscuity for consent, it was not possible 
for the judges to allow the appeal. In spite of that, in many parts of the RAD the judges 
point out the complainant’s promiscuous lifestyle (“[the counsel for the appellant 
alleged that] not only had she had sexual experience with men to whom she was not 
married but that she had done so casually and with little discrimination. It was, o f 
course, in any event fundamental to such a submission that there was a factual basis for  
suggesting sexual promiscuity in this case”), and at one point they question the way she 
reacted to the attack (“/>/ the present case the complainant did not seek help from her 
boyfriend when the appellant, on her evidence, was forcing her away from the chib. She 
did not shout out to her friends who were there at the time and who saw what was 
happening. She did not complain to the taxi-driver the following morning when she was 
picked up at the appellant ’s home”). The fact that the appeal was denied occupies a 
secondary position in relation to the larger picture occupied by the judgmental, 
disciplinary description of the woman.
However, judicial opinions can sometimes be less judgmental of so-called 
‘promiscuous’ women. In an earlier similar case, the appellate judges showed a less 
gender-biased attitude when the appellant tried to discharacterise rape by claiming that 
the complainant’s ‘bizarre’ sexual behaviour and promiscuity had led him to believe 
that she was consenting to sex. Below is part of their decision:
13. The appellant was charged with rape of a woman who it was said would scream, bang her feet and 
head and kick during sexual intercourse ... A t the end o f  the complainant’s  evidence-in-chief the 
appellant sought to cross-examine her about her past sexual experience and adduce evidence to show 
that during intercourse the complainant usually behaved in the above manner. The trial judge 
refused leave and the appellant was convicted.
The appellant sough to rely upon the following matters, inter alia, in so far as they had influenced his 
belief at the time that the complainant was consenting: (c) ... the complainant’s  bizarre sexual
frequently resort to innuendo and insinuations to stain the complainant’s character (Temkin, 1987; Adler 
1987).
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behaviour during intercourse; (d) the complainant’s  reputation fo r  sexual promiscuity based upon 
the appellant s  own observations and her general reputation as it was known to him.
Held: ... when considering the effect o f the appellant’s belief that she was consenting to sexual 
intercourse, whether such evidence should be adduced was a question for the judge to decide in the 
context o f the facts before linn, and in the instant case the judge had been correct in excluding that 
type o f evidence and there was nothing unsafe or unsatisfactory about the conviction, 
ft must be remembered that there is a difference between believing that a woman is consenting to 
intercourse and believing that a woman will consent if  advances are made to her. [Case 10 -  Kevin 
John Barton 1986 - Acquaintance rape -  6 years sentence -  appeal against conviction 
dismissed]
Even though case 10 is older than case 6, the appeal judges show a less male-bound 
view o f ‘consent’ to sexual activities; they view consent as something instantial that has 
to be corroborated by a woman’s actions and words, rather than something based on her 
previous ‘reputation’ and on the assessment of her willingness to sex based on her past 
sexual behaviour.
If on the one hand a ‘notorious’ reputation is often used in court as a way of 
discrediting the rape complainant and as a kind of excuse for rape, a women who can 
present her reputation as unimpeachable will most probably see her assailant convicted 
of rape. That is the case of young virgins and elderly women, frequently depicted as 
‘genuine victims’ (especially when they resist the attack physically), and of married 
women who forgive their abusive partners, frequently defined as noble or ‘remarkable’ 
(see chapter 4, section ‘Complainant’).
In case 12 below, we have an illustration of the binary view of women on the basis 
of their sexual behaviour: the complainant is described as a ‘genuine victim’ because 
she is, in the judges’ own words, “a girl from a good home and was well brought up ”, 
rather than “a hussy who was only loo anxious to nip into bed with [the defendant] in 
this extraordinary circumstance
14. A 14 year old girl visited London for the first time from her home in Durham ... She lost her way 
back to King’s Cross station and was accosted by the appellant who offered to assist her; but in fact 
he took her back to his flat, plied her with drink and then raped and buggered her. She had never 
taken alcohol before and was a virgin.
The story he [the defendant] told the jury was very involved. If the jury were to accept what he said, 
far from being a  girl from a good home and was well brought up, she was a hussy who was only too 
anxious to nip into bed with him in this extraordinary circumstance, namely that she was far from
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home not knowing where she was and where on earth she was going to go the following morning. 
We have looked very carefully at the evidence which he gave. It is ju st as improbable a story as one 
could read, even in fiction  [Case 12 -  Wared Mhaywi Kabariti 1990 - stranger rape — appeal 
dismissed -  12 year’s imprisonment upheld]
The two excerpts below illustrate modes of feminine behaviour and lifestyle 
presented by appeal judges as ‘appropriate’ -  an elderly widow who tries to resist the 
burglar who rapes her; a woman who forgives her sexually abusive former partner:
15. Fifteen years’ imprisonment upheld for the rape of an elderly widow by a burglar.
The appellant broke into a house occupied by a widow aged 78 who lived alone.
With considerable bravery, she hit him with a wooden banister which she kept hidden under her 
pillow. [Case 28 -  Albert Thomas 1994 - Stranger rape -  15-year sentence upheld]
16. Six years’ imprisonment for the rape of a former partner reduced to five years.
However, it seems to us that Mrs. E. is one o f  those remarkable women who is prepared to forgive , 
and has forgiven, that which was done to her by somebody whom she loved and probably still does
love.
Accordingly, some mitigation must be seen in that one factor. It is not provided by anything which 
this appellant has done; it is provided by the forgiveness o f  his victim. [Case 17 — James Kevin 
Hutchinson 1993 - Marital rape -  6 year sentence reduced to 5]
Definitions and descriptions such as the ones above serve to point out ‘correct’ 
forms of behaviour and to repress ‘inadequate’ ones. To achieve its pedagogical ends, 
the criminal justice system relies both in forms of legal punishment (loss of money, 
freedom or life) as well as of discipline (social exposure, loss of social value/respect, 
discrimination, etc). The rape trial proceedings represents an arena where women can be 
personally disciplined through public exposure, loss of social repute, shame, and 
humiliation, or indirectly disciplined through the setting of examples of ‘proper’ and 
‘improper’ modes of behaviour.
5.4 Interdiscursivitv: the ‘discourses of man’ and legal discourse
In his genealogical analysis of history, Foucault (1991) investigates the interplay 
between the structuring of the social domain and a multiplicity of discourses emanating
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from the human sciences (Smart 1983, p. 66). One of the areas of the social domain 
which was structured and influenced by the discourses of the social sciences was the 
criminal justice system. The social sciences, or ‘the sciences of man’, as Foucault calls 
them, resulted from the disciplines as a whole new corpus of knowledge, techniques and 
‘scientific’ discourses which became entangled in the mechanics of legal punishment. 
The sciences of man provided legal punishment with a hold on the condemned’s soul. 
an assessment and a description not only of what criminals do, but also of who they are, 
will be, may be (Foucault 1991).
A trial is no longer concerned merely with establishing the truth of a crime and its 
proper punishment but, as Smart contends (1983, p. 72):
It constitutes a context within which there occurs an assessment of normality and 
the formulation of prescriptions for enforced normalisation. A series of subsidiary 
authorities have achieved a stake in the penal process; psychiatrists, psychologists, 
doctors, educationalists and social workers share in the judgement of normality, 
prescribe normalising treatment and contribute to the process of fragmentation of 
the legal power to punish.
The human sciences of psychiatry, psychology, gynaecology, pedagogy and 
criminology all have the same roots: the procedures of individualisation, of 
measurement, diagnosis and treatment of individual bodies, introduced by the 
disciplinary methods of the eighteenth and nineteenth centuries. Discipline and its tools 
(e.g. psychiatric and medical expertise) have penetrated the penal process, from 
investigation and judgement to punishment (Smart 1983, p. 72).
Knowledge of the individual (and the very creation of the concept of the 
‘individual’) was made possible by a host of human sciences, and it served as a basis for 
the creation of categorisation of criminals (in my data, for instance, rapists were 
described as ‘fiends’, ‘deranged’, or ‘disturbed’ husbands on the basis of evidence from 
psychiatrists, social workers and probation officers). From that perspective, the prison
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(and also the trial proceedings which precede a term of imprisonment) became a sort of 
observatory, functioning as an ‘apparatus of knowledge’ (Foucault 1991, p. 126).
The sciences of man (psychiatry, psychology, pedagogy, criminology) are directly 
dependent on disciplinary analysis. As Foucault points out, “these sciences, which have 
so delighted our ‘humanity’ for over a century, have their technical matrix in the petty, 
malicious minutiae of the disciplines and their investigations” (1991, p. 227). 
Punishment and the prison belong to a technology of the body. It is within this 
technology of the body that the ‘technology of the soul’ (psy expertise) has appeared, as 
an extra tool for the technology of the body. Clinical medicine, psychiatry and 
psychology are branches of knowledge created by the growth in power that resulted 
from the disciplines (the spatial distribution of people, the control of gestures, postures 
and movements, observation, analysis, classification, documentation). These new forms 
of knowledge, on their hand, led to a multiplication of the effects of power.
The mingling of the trial process with sciences such as psychology and psychiatry 
has apparently purified and cleansed legal proceedings from its hard, cold and 
impersonal nature. In fact, what it has done is to transfer power from one site to another, 
or better, to integrate different sites of power, thus making them stronger. Fairclough 
(1995a) claims that when an expert system relies on another to construct its discourse, 
this reinforces its power structure. In Foucault’s words, psychological or 
psychoanalytical tests, interviews, consultations and reports “merely refer individuals 
from one disciplinary authority to another, and they reproduce, in a concentrated or 
formalised form, the schema of power-knowledge proper to each discipline” (1991, p. 
226). By resorting to scientific discourses, judicial discourse also increases its power by 
endowing itself with extra scientificity and rationality.
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The use of psychiatric expertise means that the legal sentence no longer refers only 
to a codified crime (even if the sentence is formulated in those terms). Psychiatric 
expertise has extended the punitive reach of legal trials into the realms of “normality, 
attributions of causality, assessments of possible changes, anticipations as to the 
offender’s future” (Foucault 1991, p. 20). The use of psy-discourses by the judicial 
discourses of rape sentences is instrumental: it helps to emphasise the dangerous nature 
o f ‘fiend’ rapists and ‘deranged’ rapists, or to excuse the behaviour of marital rapists.
The excerpts below illustrate the intimate link between psy-discourses and lpgal 
discourse:
17. A social inquiry report commented that there was no doubting the appellant’s remorse for his 
victim’s suffering and the deep shame which he was currently experiencing. It stated he had 
attempted suicide. Also before the Court was a report from a consultant psychiatrist who noted that 
the appellant was the youngest o f six children in the family, an overprotected child showing early 
neurotic signs, devastated by his mother’s death when he was 12. Thereafter he showed general signs 
o f delinquency , instability and a tendency to drug taking and alcohol abuse. He led an increasingly 
criminal lifestyle, chaotic, nomadic, much o f it nocturnal, finding greater security in the criminal 
fraternity than within his family circle. The offence itself appeared to the psychiatrist to be “out of 
character”. His mental profile did not indicate the need either for violence or a habitually aberrant 
sexual lifestyle. The rape occurred at a time o f  chaos, insecurity and humiliation with life when, it 
was said, his judgements, control and perceptions were very severely reduced by drug and alcohol 
intake. His remorse and regret were genuine. The doctor expressed concern about the “se lf  damaging 
potential which his ruminations may cause ”, and recommended professional counselling, together 
with guidance and support. Although his potential for dangerousness needs to be examined, the 
psychiatrist thought he could not be regarded as a serious danger within the community. [Case 18 -  
Laurence McIntosh 1993 - Stranger rape -  9 year sentence reduced to 7]
In the example above, the use of psychiatric expertise helps legal discourse to 
establish a relation of causality between the defendant’s psychological profile and 
lifestyle (drug abuse, emotional problems) and his crime. Excerpt 17 is a classical 
example of the use of social work discourse and psychiatric discourse as a support for a 
more ‘humane’ legal decision. The social and psychiatric profiles give support to a 
paternal judicial view of the appellant, depicting him as a young man ‘to be pitied’ and 
helped, and thus reducing his sentence in two years.
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In the following two examples, psy-experts assess possible changes in the 
defendants’ behaviour while in prison, and make anticipations for their future:
18. The probation officer goes on towards the end o f  the next paragraph: “[The applicant's] view is that 
by adhering to his Muslim faith and family values then he will be able to avoid further offending ... 
Whilst [the applicant] refers to the effect o f his consuming a mix of alcohol and cannabis upon what 
he views as behaviour that was out of character, he does show signs o f  accepting that it was 'his’ 
behaviour and he presents as (sicj developing insight into the trauma provided to his victim and in 
consequence he wished to express his regret and extend his apologies to her”. [Case 34 — A sif 
Masood 1996 - Prostitute rape -  9 years upheld]
19. The judge expressly referred to section 2(2)(b) of the Criminal Justice Act 1991 on the basis that a 
longer term was necessary to protect the public from serious harm from the offender.
In Wilkinson (1983) ... Lord Lane C.J., giving the judgement of the Court said this: “... With a few 
exceptions ... [the sentence o f  life imprisonment] is reserved ... fo r  offenders... who are in a mental 
state which makes them dangerous to the life or limb o f  members o f  the public \  [Case 41 -  
Attorney-General’s Reference No. 76 of 1995 (Orlando Baker) Date rape -  9 years replaced by 
life imprisonment]
In example 18, the appellant is described by the probation officer as contrite, 
someone who is seeking professional help (counselling) and who has shown remorse, 
probable indications of his upcoming changes. In example 19, the offender’s future 
behaviour (his likelihood to reoffend) is assessed based on expert opinion. As we saw in 
section 2.1.1, the length of sentence depends, to a great extent, on the appellant being 
perceived as a ‘danger to society’ or not. It is usually medical/psychiatric evidence 
which determines the dangerousness of a rapist (based on evidence of his mental state). 
In case 41 above, due to the appellant’s anticipated dangerousness, his sentence of 9 
years imprisonment was increased to life imprisonment.
The psychiatrist, then, is an ‘adviser in p u n ish m en the/she determines if the subject 
is dangerous or not, how the system should intervene to alter him, if it is better to force 
him into submission or to treat him. Consider the following examples:
20. On arrest he admitted the offences, adding that he had been drinking and taking drugs on both 
occasions. At his trial he pleaded guilty to the offences. Medical and psychiatric reports showed 
mental instability but no evidence that the appellant would benefit from psychiatric treatment. {Case 
10 -  Robert Dempster 1987 - Stranger rape -  life imprisonment upheld]
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21. Twelve years’ imprisonment specified under the Criminal Justice Act 1991, s. 34 in conjunction with 
a sentence of life imprisonment imposed for repeated rapes o f ill or mentally deficient women 
reduced to 10 years.
The offences were grave and despicable, involving preying on mentally ill, vulnerable women, 
sexually abusing them and leaving them helpless and lost.
Hie appellant is 51 ... The pre-sentence report indicated that he came from  a  fam ily who were 
generally o f  dull or very dull intellect. He was sexually abused as a child. He was an unwanted child  
and eventually was made the subject o f  a  care order on the grounds o f  neglect.
Despite that background and his unusual personality it was clear, according to the pre-sentence 
report, that the appellant understood the wrongfulness of his behaviour. There were a number o f  
medical reports before the judge, who also heard evidence from a  psychiatrist, Dr. Gordon [Case 29
-  Michael Fox 1994 - Stranger rape -  life imprisonment -  parole period reduced from 12 to 10 
years]
In the two examples above, both defendants were characterised, with the help of 
doctors and psychiatrists, as mentally unstable and particularly dangerous. As such, they 
were forced into submission and separated from society: both got sentences of life 
imprisonment9.
Other rapists, on the other hand, are seen as amenable to treatment and rehabilitation:
22. After his arrest, he contacted Relate [a marriage guidance organisation] in order to try to get some 
guidance. He has been seen by a  psychologist who has described him as sexually immature and  
deeply distressed and ashamed o f  his conduct [Case 20 -  Robert Leonard T. 1993 - Marital rape 
during cohabitation -  2 Vi year sentence upheld]
23. The psychiatrist says under a sub-paragraph headed “Insight”'. “[The applicant] tended to blame the 
index offence on the cannabis and alcohol he has used on the night [in question]. However, he did  
take responsibility fo r the offence and is seeking an explanation fo r  what has taken place. He seem ed  
genuinely confused that he has committed this offence [and] ... specifically stated that he wanted to 
participate in a programme fo r  sex offendersT. {Case 34 -  Asif Masood 1996 - Prostitute rape -  9 
years upheld]
Some rapists, in spite of being considered likely to reoffend and therefore having 
been condemned to life imprisonment, are still seen as candidates for psychiatric 
treatment in prison:
24. There was before the sentencing court a pre-sentence report which set out the development problems 
which the appellant had as a child and a young man, which resulted in him being transferred fo r  part 
o f  his youth to a special school. The probation officer who prepared that report felt that he was 
completely out o f  control and that the risk of his re-offending was very substantial.
9 Not everyone aggrees with die over-reliance of the criminal justice system on psy-discourses to 
determine the length of sentences for sex offenders. Sampson (1994), for instance, believes that the 
sentence length should be determined by the judiciary on die basis of what the offender has done, and not 
on an appraisal of the likelihood o f the rapist reoffending, produced by a therapist.
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There was also before the court a medical report from Dr. Brown, the visiting consultant forensic 
psychiatrist to Her Majesty’s Young Offender Institution at Feltham. Dr. Browne indicated that the 
appellant was more or less illiterate and innumerate and his general knowledge was poor ... He was 
severely intellectually handicapped His IQ was assessed as being in the subnormal range ... and he 
had exacerbated his problems over the years through the use o f  drugs, mainly temazepam. Despite 
this he is not considered to be mentally ill in any clinical sense, and his mental state does not warrant 
a transfer to a psychiatric unit. He was Jit to receive any punishment which the court awarded.
The psychiatrist concluded his report by saying: “Mr. Low must be considered at high risk of further 
offending behaviour in the light of that which is stated above. As such he forms a high priority  
candidate J'or treatment o f  sex offenders in prison. Mr. Low recognises the need to address his 
offending behaviour ... ” [Case 49 -  Roy Low 1997 - Stranger rape -  life imprisonment -  parole 
period reduced from 10 to 7 years]
The diagnostic assessments present in penal judgement extend not just to the 
defendant, but also to the complainant (she too is evaluated by doctors and psychiatrists 
to establish the physical evidences of the rape, her ‘trauma’, her profile):
25. That was evidenced by a psychiatric report from Dr. Jasper dated January 19, 1993, which was 
before the learned judge. Dr. Jasper examined the victim on four occasions prior to the offender 
being sentenced (...) She found that the victim was then suffering from a post-traumatic stress 
disorder which, she said, includes:
“symptoms o j Jlashback (re-experiencing the event), intrusive thoughts and images relating to the 
traumatic event, nightmares, acute disturbance, depression, anxiety and irritability, all o f  which 
Sarah has experienced since the rape” [Case 2 — Attom ey-General’s Reference No. 3 o f 1993 -  W
-  stranger rape -  community service sentence increased to 2 years imprisonment]
26. Fifteen years’ imprisonment for rape of an elderly woman by an intruder in her home reduced to 13 
years.
The appellant broke into the home of a woman aged 74 in the early hours of the morning. He pressed 
a knife at her throat, and threatened to kill her. The woman resisted and the appellant attacked with 
some violence and raped her. The appellant told the victim that he had AIDS. The woman was 
subsequently admitted to hospital suffering from  depression. Sentenced to 15 years’ imprisonment. 
O n March 18, 1992, she was admitted to hospital after taking an overdose o f  sleeping tablets and 
anti-depressants. The medical report before the judge and before this Court indicated that she was 
suffering at that time Jrom depression, although it is right to say that there were causes other than, 
and in addition to. this appalling experience which contributed to that depression. [Case 15 -  Farag 
Mohammed Ali Guniem 1993 - Stranger rape -  15 years sentence reduced to 13]
In the two examples above, the judges borrowed from psychiatric and medical 
reports to describe the traumatic effects of the rape on the victims and to depict them as 
‘genuine’ victims and their assailants as ‘true’ rapists. In the following excerpt, medical 
expertise is used not only to indicate the victim’s psychological injuries, but also her 
physical ones. As both were present and attested by medical experts, she was 
categorised as a ‘genuine’ victim:
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27. As to the victim, she suffered a bite on her left temple, a  small cut in her vagina, swelling and 
redness over the lower back due to ground friction, and tenderness over her neck due to rough 
handling. Apart from physical injuries, she has been severely affected by the rape in a number o f  
aspects o f  her life. She has had persistent difficulty in sleeping and eating; she had great fear of 
travelling in public; and she found it impossible to continue her relationship with her long-standing 
boyfriend. She has been unable, and continued to be unable, to work for more than a few days. [Case 
33 -  Attorney-General’s Reference No. 22 of 1995 (Sylvester Semper) Stranger rape -  8 years 
replaced by life imprisonment]
In the modem style of legal punishing, other ‘discourses of man’ share with the 
juridical discourse the responsibility of evaluating, categorising, educating and 
punishing both offender and victim. The legal power to educate, discipline and punish 
has been fragmented and divided among magistrates, ‘psy’ experts, educators, social 
workers, prison personnel, etc. As Lees points out, “power is not a possession, as radical 
feminists have argued, but is seen as embedded in the discourses of medicine, law, 
psychology and the social sciences” (1997, p. 12).
5.5 The control of the body (bio-power)
With the creation of the disciplines, especially the disciplinary mechanism of 
examination, the body became the object or target of new forms of power exercised 
with the help of scientific knowledge (e.g. medical knowledge).
The examination, and the process of documentation that accompanied it, allowed the 
constitution of the individual as an analysable, describable object. The disciplinary 
technique of examination was also vital for the surveillance, control and punishment of 
individuals. Foucault says that “the examination combines the techniques of an 
observing hierarchy and those of a normalising judgement. It is a normalising gaze, a 
surveillance that makes it possible to qualify, to classify and to punish” (1991, p. 184).
During the classical age (from the end of the IS11’ century) the body was manipulated, 
trained and shaped in order to make it more skilful, more obedient, more economically
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productive, thus becoming a site and an object of knowledge and domination. The body 
was then made ‘docile’. As Foucault explains, “a body is docile that may be subjected, 
used, transformed and improved” (1991, p. 136)10.
The new individual created by the processes of examination and documentation is, as 
already pointed out, a calculable man. According to Foucault, a mastery of the body and 
knowledge of its forces constitutes ‘a political technology of the body’. That technology 
is diffuse and cannot be located in a particular institution or state apparatus. What the 
institutions and apparatuses do is to operate ‘a micro-physics of power’ (1991, p. 26), 
i.e. they observe, analyse and document the human body (thus functioning as a lab to 
enlarge the knowledge about the body), and supervise and discipline the uses we put our 
bodies to (thus fulfilling an educational function).
The judicial discourse on sexual crimes is one vehicle through which power over the 
body is exercised. Male and female bodies are diagnosed, treated and imprisoned during 
or as a result of a rape trial; women are depicted and judged as being constituted by 
their sex; female virginity and reputation, or unfaithfulness and promiscuity, all marked 
in the body, are protected or disciplined to safeguard women’s social worth and social 
norms. In the discourse of rape trials, the body is a main target of legal and microforms 
of power (the penality of the law and the penality of the norm).
However, the control of the body is now strengthened by symbolic forms of 
punishment, apart from physical ones. In the new regime of criminal justice, 
punishment is no longer the mere degradation of the body but a series of subtle 
procedures, such as the right to observe, examine and judge the way people use their 
bodies. From this Foucauldian perspective, the criminal trial becomes part of a 
diagnostic process in which the law is a norm, and the judicial system is incorporated
10 The bodies o f women were also trained to be ‘docile’ -  economically productive in terms of 
motherhood, domestic work and sexual services, and politically obedient in terms o f submission and
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into a continuum of social apparatuses (including the medical and the administrative) 
whose aim is to restore normality (Lees, 1997). Normality is restored by scrutinising the 
behaviour of men and women who have broken the social pact (either the law or social 
norms), distributing blame and responsibility, teaching and rehabilitating, or excluding 
from the community (e.g. social discrimination or long prison sentences)11.
5.5.1 Descriptions of female bodies and of rapes as pornography
One example of institutional examination and control of the body is the descriptions 
of female bodies found in rape trials and legal sentences on rape cases. Reported 
appellate decisions on cases of rape vary in the way they describe the event and the 
complainant: some are discreet and almost laconic, while others give detailed and 
graphic accounts of the rape.
If some appellate decisions are laconic about the details of the rape, the same cannot 
be said about the trial, where every single detail of the event and of the victim’s body is 
scrutinised and debated. This leads some scholars to claim that rape trials and 
pornography share a common link: both publicly portray and evaluate the female body. 
As Lees points out, during a rape trial the main focus in on the complainant’s body: “her 
body’s secretions and underclothing are scrutinised, her photographed injuries 
distributed as exhibits, her body’s level of sexual arousal debated ... She is objectified in 
similar fashion to her objectification in rape itself ... The analogy with pom is relevant 
here” (1997, p. 78). The victim’s testimony during the trial has also been compared with
deference to the male norm.
11 The detailed, minute scrutiny and descriptions of the female body in a rape trial (its physiological 
functionings, its secretions, its reactions to rape (both physical and psychological), its marks) is 
interpreted by Lees (1997) as retaining something of the feudal notion of punishment as a spectacle of 
degradation of the body through torture, hi the modem trial system, the female body is symbolically 
punished so that female minds and subjectivities can learn the lesson.
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a pornographic vignette: the details of male penetration can give pleasure as other 
pornographic materials (MacKinnon, 1987)12.
In rape trials, as in pornographic texts, the events are constructed in fine details 
(where the woman was touched, who removed her knickers, if she had a period or not, 
etc). During most rape trials the complainant is forced to describe minutely which parts 
of her body were assaulted, and in which ways; these descriptions, which would 
embarrass women even in private circumstances, are particularly humiliating when 
given in public, in front of an audience. The paradox is that the very use of language to 
describe sexual parts and functions of a woman’s body is sufficient to render her 
unrespectable in the courtroom, as will be evidenced in the excerpts below. Giving 
evidence in court can be interpreted as a way o f ‘shaming’ the complainant, of exposing 
her to public scrutiny and contempt, of disciplining and punishing her (Lees, 1997). And 
the graphic details of female bodies are not restricted to courtroom discourse. The 
detailed (and probably distressing) descriptions of the rape given by rape complainants, 
plus evidence from medical examinations, also find their way into legal decisions13, as 
we can see in the examples below:
28. He then began an act o f  intercourse with her. She objected, and took her hands away from  his 
buttocks where she had had to place them. She took her hands away to wipe her mouth, and then she 
tried to put her hand between his body and hers. He sa id  to her, angrily, that she must pu t her hands
12 An investigation of nineteenth centurv rape trials, carried out by Clark (in Lees, 1997), found out that 
back then women faced laughter from the court galleries while they were giving evidence, and that trials 
transcripts were sold as exciting literature. Tilings have not changed that much since the nineteenth 
century. Transcripts o f rape trials and of trials for child abuse and incest are still circulated as 
pornography in prison among rapists, paedophiles, etc., a pratice which seems to have existed for quite a 
while (Sampson, 1994; Lees. 1997). Lees (ibid) speculates that these transcripts might also be distributed 
by rapists upon their release. The intense interest and curiosity about the details of rape are interpreted by 
Lees as a trace of patriarchal concern with chastity. She claims that, from the patriarchal point o f view, 
penetration is a basic issue because it leads to the implication that the victim’s value as sexual property' is 
damaged (1997. p. 79).
13 The descriptions of the rape found in some RADs, though sounding sometimes graphic enough, are 
nothing if  compared with the much more detailed and vivid descriptions complainants have to produce in 
court under cross-questioning. Courtroom depositions are closer to pornography than the descriptions 
found in legal decisions, and as such are more embarassing to die victims. Judges themselves admit that 
giving evidence is a very traumatic experience for a rape complainant, so much so that an admission of  
guilt, which saves the woman the ‘ordeal’ of giving evidence in public and having her character and 
behaviour ‘assassinated’ by the defence, usually functions as a mitigating feature for a rape defendant.
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back on his buttocks. She d id  so, and he pu t his penis back in her mouth. While it was there he kept 
thrusting; because o f  the force o f  his thrusting she choked and began to, as she described it, "urge”
-  or, as one would suppose she meant, “retch ”. He asked her why she was doing that. She replied  
that he had "pushed it too fa r  back”. He continued with what he was doing, albeit not pushing as fa r  
back as he had before. Throughout the whole o f  this episode the knife was at the nape o f  her neck.
He then stopped, withdrew his penis from her mouth and said, "G et on the bed”. She lay on the bed  
He told her to get on her front and instructed her to kneel, and put her head down and her hands 
behind her back. She obeyed. With her kneeling in that position he pu t his penis into her vagina. She 
could fee l the knife in the region o f  her neck the whole while. He continued the act o f  sexual 
intercourse. She did not co-operate and he said to her, "You can do better than that. I f  you help me 
you will live, i f  you don ’tyou  will die; 1 am going to die tonight anyway”. So she did  something to 
appease him.
Although he was to continue the intercourse fo r  some little time, that is a sufficient description o f  the 
events fo r  the purposes o f  this case. [Case 9 - Roy Kowalski 1987 -  Marital rape -  4 year sentence 
reduced to 2]
29. Two days later he was back again. It was about midnight. The complainant had gone to bed. She 
heard the front door being broken open. The appellant ran into her bedroom. She started to call the 
police but the appellant took the telephone from her. He seized her from  behind, put his hand (Tver 
her mouth to stop her screaming -  she could scarcely breathe -  and he made her go  upstairs into her 
bedroom. He took o ff the dressing gown that she was wearing, tied her hands behind her back with a  
belt, removed her knickers, struck her on the back o f  the head and put a  pillow case over her head, 
apparently as a gag. He then turned her on her back and raped her. He took her downstairs and 
removed the pillowcase but left her hands tied. Then he told her to go  upstairs again. This time he 
tied her ankles together and then tied them to her wrists behind her back and then untied her ankles. 
He made her sit up. He knelt in front o f  her and put his penis into her moth. He put his fingers into 
her anus and then his penis into her anus. Because o f  the pain she said she would allow oral sex i f  he 
stopped He did stop. Then he masturbated, holding her by the belt on her wrists. He raped her 
again. They then went downstairs. The appellant said that he would leave but demanded oral sex 
before he did. She said she could not go through that again and he might as well kill her. [Case 16 -  
Derek John Hind 1993 - Ex-partner rape -  10 year sentence reduced to 6]
30. On March 7, 1996 he went to see his doctor to discuss a referral to the marriage guidance 
organisation know as Relate. The complainant came home shortly after he did and saw him come 
into the house with a carrier bag. When she came into the house, he grabbed her by the throat and he 
pushed her down on the sofa. He pushed her face into a cushion, so that she was frightened that she 
was going to suffocate. He held her down with a tea towel across the back o f  her neck. She asked him 
not to kill her or to hurt her. He then said that he would not hurt her so long as she kept quiet and did  
not struggle. He said that he wanted to "Juck her” and that it was going to last a Jew hours as he 
“made the most o f  i t”. He then took off'most o f  his wife's clothing. She removed her own necklace 
and she hid her broken glasses down the back o f  the sofa fo r  Jear that he would strangle or cut her. 
He then took stockings which he had purchased out o f  the carrier bag and made his wife put them on. 
He ripped the remainder o f  her clothes. He then penetrated her against her will. He forced  her to go  
into the kitchen with him to fetch some wine from the refrigerator. He placed  cushions on the floor, 
forced her to kneel on all fours and then penetrated her again. He forced her to perform oral sex, 
holding the back o f  her head and threatening to hurt her. He told her that he was thinking o f  tying 
her up. He hit her with a tea towel. He then took her upstairs, saying that he was going to ‘defile her 
little nest He then attempted to penetrate her whilst holding her against the bedroom door. He took 
her into the bedroom, forced her to put the stockings on with a suspender belt and forced  his penis 
into her mouth. He then penetrated her again. [Case 47 -  Michael H 1997 - Marital rape -  5 years 
upheld]
The three excerpts above present detailed descriptions of the rape. In example 28 the 
judges seem a little embarrassed by their long description (“Although he was to continue 
the intercourse for some little time, that is a sufficient description o f the events for the
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purposes o f this case”), which does not happen in the other two examples. Example 30 
is the one which most resembles pornography, evidenced in the mentions of erotic 
lingerie (stockings and suspender belt), an erotic scene (the cushions on the floor, the 
wine, the language used by the assailant), the threat of ‘bonding ’ (‘he told her he was 
thinking o f tying her up’), and finally the threats and the use o f violence (he tried to 
suffocate her, he hit her with a tea towel, he threatened to hurt her and to tie her up), 
which conjures up a sado-masoquist scenario (this feature is present in the three 
excerpts).
The distressing experience of giving evidence in court, the frequent practice of 
character assassination carried out by defence lawyers and even by judges, and the fear 
of having the most intimate details of one’s life publicly discussed, laughed at or even 
enjoyed as erotic material, are indications of what expects women who file a complaint 
of rape, and probably leads many of them to keep quiet about male sexual violence.
5.5.2 Physical evidence as corroboration
Another distressing aspect of reporting a rape, apart from the need to describe all its 
details to police officers, and later on to lawyers, public prosecutors and judges, is the 
medical examinations a rape victim has to undergo. When a woman reports a rape, she 
has to be prepared to undergo minute physical examinations in order to produce ‘hard’ 
evidence of the attack. A victim who can present physical or forensic evidence of the 
rape (bruises, cuts, bleeding, scratches, seminal fluid, etc) will be considered more 
reliable than a victim who is physically unscathed (see chapter 4). The physical 
examination is frequently embarrassing and distressing, especially when it takes place 
soon after the event.
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When a woman reports being raped medical experts are allowed, under sanction 
from public powers, to carry out a further invasion of her privacy: the examinations she 
has to undergo constitute a first step in the process of exposure rape victims are 
subjected to during police and judicial proceedings. As Kupka argues, “[medical 
experts], with the authorisation of public power, [search] the most private space a 
woman possesses, her body, for more evidence of the crime. These experts [probe] the 
genitals and the female reproductive system, reading them like a text.” (1999, p. 283). 
Consider the following examples:
31. The young woman was medically examined She had two love bites on her neck and an area o f  
redness on her left breast. There were superficial injuries to her left shoulder blade, both elbows, left 
ankle and right calf, together with mud and grass stains on both heels. A s to her private parts, there 
was a recent bruise ju st outside the hymen but inside the labia which, in the doctor’s  opinion, could  
have been caused by finger pressure, “someone using fingers clumsily, like a  drunken man, that was 
more likely than a penis to cause i f .  [Case 3 -  Attom ey-Generai’s Reference No. 1 of 1992 -  
Acquaintance rape -  conviction dismissed -  appeal granted]
32. There was bruising on the back o f  her head and a superficial graze on the back o f  her right elbow. 
There was dried seminal flu id  over her neck and chest. [Case 22 -  David James Shields 1993 - 
Stranger rape -  10 years upheld]
33. Medical evidence at the trial indicated that the victim had bruises, abrasions and some loose hair. A t 
one time it wav thought that she had a possible fractured nose, hut in the event that proved to be 
simply a swollen and bruised nose. [Case 31 -  Joseph Kennan 1995 - Prostitute rape -  14 years 
upheld]
34. As to the victim, she suffered a bite on her left temple, a small cut in her vagina, swelling and 
redness over the lower back due to ground friction, and tenderness over her neck due to rough 
handling. Apart from physical injuries, she has been severely affected by the rape in a number o f  
aspects o f  her life. She lias had persistent difficulty in sleeping and eating; she had great fear of 
travelling in public; and she found it impossible to continue her relationship with her long-standing 
boyfriend. She has been unable, and continued to be unable, to work for more than a few days. [Case 
33 -  Attorney-General’s Reference No. 22 of 1995 (Sylvester Semper) Stranger rape — 8 years 
replaced by life imprisonment]
35. The victim  on this occasion took urgent steps to call the police and the offender was in due course 
apprehended. The victim  was examined by a doctor who found her to be understandably upset and 
also found that her face, nose and neck were bruised and swollen and she had teeth marks on her 
arm. [Case 44 -  Attorney-General’s Reference No. 29 of 1996 (Carl Junior Fridye) Stranger 
rape -  7 Vz years upheld]
36. It took five weeks fo r  the injury to her eye to clear up and her neck to heal. She had petechial 
haemorrhages around her neck and face and bruises on her body, legs, shoulder, buttocks and anal 
clejl. [Case 46 -  Edward James K. 1996 - Marital rape -  8 years upheld]
Physical evidence of ‘force’ is not necessarily a guarantee of conviction. In example 
31, for instance, even though the complainant presented love bites, superficial injuries
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and bruises, the event was interpreted as ‘consensual sex’, a bit rough but still 
consensual, so the appeal was granted and the appellant absolved. In examples 34 and 
35, on the other hand, the physical evidence of violence, combined with evidence of 
psychological distress, corroborated the complainants’ version of the events and worked 
to portray them as ‘genuine victims’. A description of the wounds found on the 
complainant’s body, such as the ones present in examples 31, 34 and 35, are usually 
found in cases where ‘excessive’ physical violence was used (usually stranger rape). In 
cases of marital rape, for instance, this description is rarely present (example 36 is an 
exception). In marital rape cases, as we can see in section 2.3.1 above, we find detailed 
descriptions of the event, but not descriptions of the wounds found in the complainant’s 
body. One of the implications is that marital rape, even though constituting a sexual 
crime, is not considered violent, having more to do with ‘thwarted’, misplaced love than 
with gender violence.
The medical examinations the rape victim undergoes, and their descriptions in 
RADs, are part o f ‘bio-power’ (Smart, 1983), the disciplinary power institutions such as 
the judicial and medical ones have to probe, examine and document the human body in 
order to make it more docile (in the context of sexuality, that means more obedient to 
the ideals of normality, masculinity and femininity).
5.5.3 Prostitute rape
Another illustration of the judicial interest in investigating and controlling the bodies 
of women can be found in appellate decisions dealing with the rape of prostitutes.
Due to the fact that discussions about female sexuality are usually framed within the 
context of heterosexual love, marriage and the family, prostitute women are frequently 
depicted as women who have gone outside this frame, and consequently are
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characterised as unnatural, unclean, indecent, dangerous and deserving of pity (Smart, 
1985)14.
While interviewing English magistrates about prostitutes and prostitution, Smart 
(ibid.) observed that many times they referred to prostitutes using expressions such as 
‘these people’ and ‘these women’, thus grouping them under a special category of 
persons, distinct from other women. In my data a similar strategy was used: the judges 
also referred to prostitutes as a separate category of persons both through the use of 
isolating expressions (e.g. ‘women such as the complainant’) and by attributing to them 
certain special characteristics - they were depicted as psychologically tougher (rape was 
not so traumatic to them as to non-prostitute women) but physically \wlnerable (to 
diseases); they were portrayed as women who should be pitied and protected, especially 
by the criminal justice system.
In the cases illustrated below, prostitute women were referred to as: 
women such as the complainants 
vulnerable to infection
- women accustomed to the act o f sexual intercourse
- particularly vulnerable women 
These are some examples:
37. ... the fact that the complainant was a prostitute did not mean that she was not entitled to the 
protection o f  the law.
Mr. Gau [the defence counsel] emphasises that the victim in the present case was a prostitute who 
would have been prepared to have intercourse with the appellant if  he had offered to pay. While 
recognising that that is not irrelevant, nonetheless, as the Crown Court judge said, prostitutes are ju st 
as entitled to the protection o f  the law as any other woman. We have to bear in mind that this victim, 
while a prostitute, was aged only 16, and, indeed, had been a prostitute Jbr a very short time. [Case 
31 — Joseph Kennan 1995 - Prostitute rape - 1 4  years upheld]
14 Smart says that this view o f prostitute women is quite endemic, being “remarkably consistent across 
party political lines, across socio-economic class and across gender” (1985, p. 66).
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In case 31 the appeal judges acknowledge the right of prostitute women to legal 
protection. In that particular case the complainant was a young woman (16), which 
increases the sympathetic judicial attitude.
The protective judicial attitude observed in case 31 above is also present in the 
excerpt below:
38. Nine years upheld for the rape of a 16 year-old prostitute with false imprisonment and violence.
The applicant encountered a girl o f  16 who was soliciting as a prostitute. She agreed to permit the 
intercourse for 30 pounds. She entered the applicant’s car and he drove to a car park, where he 
attacked die girl, placing his fingers on her throat and striking her face. The applicant punched her 
several times so that she lost consciousness, and then had intercourse against her will without using 
a condom. The girl was later forced to masturbate the applicant and perform oral sex on -him The girl 
was released after being in the car for about four hours.
H eld :... it was fo r  the courts to protect prostitutes.
There is another side to that particular point. It is only through the courts that prostitutes are going to 
get protection ...It is only i f  the courts are astute to recognise the needfor prostitutes to be protected  
that they can indeed get tiie protection which they require and which only the courts can give. 
Therefore we take no account of the fact that she was a prostitute. The one aspect is counterbalanced 
by the other. [Case 34 -  A sif Masood 1996 - Prostitute rape — 9 years upheld]
In case 34 the judicial system is depicted in an almost paternal role towards 
prostitutes. It emphasises the notion that the legal system (in the present case, the 
criminal justice system) is able to distribute justice and protection to those who seek it. 
Notice in special the last sentences in this excerpt (“...we take no account o f the fact that 
she was a prostitute. The one aspect is counterbalanced by the other”). The appeal 
judges indicate that the courts can overlook the ‘immoral’ nature of a prostitute’s trade 
in view of a greater good -  protecting the prostitutes and keeping the community 
‘healthy’.
Nowadays prostitutes fall into the category of women who are entitled to the 
protection of the criminal justice system. However, the legal and judicial protection 
granted to them does not seem to spring from the same sources as the protection granted 
to ‘pure’ women. Whereas the judicial protection of ‘innocent’ women aims to 
safeguard their good names, reputations, and psychological well-being, the protection of 
prostitutes aims, among other things, to safeguard the social body: prostitutes, by nature
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of their trade, are exposed to diseases and infections (the myth of the ‘unclean’ woman 
who can pollute society), so they have to be protected against attackers who do not wear 
condoms (see case 34 above). This view is also illustrated in the following example:
39. Over a period of six years the offender raped five prostitutes. On each occasion the victim agreed to 
have intercourse with the offender provided that he wore a condom. In each case the offender 
removed the condom at the last minute, or refused to put a condom on, and forced the victim to have 
intercourse without a condom. On two occasions the victims were threatened.
Held: ... the Court accepted that intercourse was no! as traumatic to the complainants as to most 
victims raped by strangers, but prostitutes were as much entitled to the protection o f  the law as 
anyone else.
Women such as the complainants were in particular need o f  the law's protection as they were 
vulnerable to infection.
He [the trial judge] began his sentencing remarks by summarising the nature o f the offence and 
indicated that to insist on having sexual intercourse in a manner which the other party was not 
prepared to accept was as much rape as i f  the offender had had sexual intercourse with any other 
woman against the woman’s consent.
These were very young victims, ranging in age between 14 (the youngest) and 21 (the oldest). They 
were vulnerable and they were in the usual difficulty for those pursuing their occupation o f  making 
complaints and procuring redress.
The learned judge took the view that die trauma to these particular complainants was less dian in 
some odier cases. We accept that the fact o f  sexual intercourse is not in itself as traumatic to 
complainants in this position as to most victims raped by strange men. These were women who were 
accustomed to the act of sexual intercourse, and indeed invited it. But prostitutes are as much entitled 
to the protection o f the law as anyone else.
They [prostitutes] are entitled to insist tiiat diey are not willing to permit sexual intercourse unless 
their sexual partner is protected. It is undoubtedly rape for any defendant to insist upon sexual 
intercourse without protection when the woman does not consent, and even more so if  he imposes his 
sexual demands by force. Those in the position o f  these victims are in particular need o f the law ’s 
protection because they are vulnerable to infection-, it is plainly not a fanciful risk with a man. on his 
own account, as promiscuous as the offender.
In addition, we draw' attention to die fact that diis was a series of offences committed against 
particularly vulnerable women [Case 48 -  Attomey-General’s Reference No. 28 of 1996 
(Grenville Charles Shaw) 1996 - Prostitute rapes -  4 years increased to 6]
This RAD presents some interesting innovations in terms of how rape is viewed by 
the British criminal justice system. First, forced unprotected sex (without a condom) 
equals rape. Second, the judges state that to force a prostitute woman to have sex in a 
way not previously agreed to is the same as forcing another woman to have sex against 
her will. Another novelty in this RAD is the fact that a man is, for the first and only time 
in this corpus, called ‘promiscuous’ (“...it is plainly not a fanciful risk with a wan, on 
his own account, as promiscuous as the offender”).
This view represents a move in the criminal justice system towards a fairer treatment 
of prostitutes. After all, not so many years ago prostitute women who complained of
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rape would receive hardly any support from the law and order apparatus15. On the other 
hand, by constructing prostitute women as a separate group with distinct features, the 
criminal justice system sets them apart from ‘normal’, non- prostitute women.
In addition to that, the description of prostitutes as a separate group in special need 
of legal protection has other implications. First, the view that they should (and can only 
be) protected by the law does not necessarily stem from a concern with the prostitutes 
themselves. It can equally result from a concern with the well-being of the community; 
by claiming to protect prostitutes from the risks of contracting venereal diseases the 
judges are also safeguarding the community (especially the male community) from the 
spread of these diseases. Second, the urge to ‘protect’ prostitutes and the notion that the 
criminal justice system is the only vehicle that can do this job can also be interpreted as 
a disciplinary mechanism to supervise and control the bodies and sexuality of prostitute 
women. Many magistrates and judges share the belief that it is necessary to coercively 
intervene into the lives of prostitutes (e.g. to salvage them, to help them, to guide them, 
to control them, to regulate them more efficiently, to educate them, and so on). As 
Smart points out, the judicial view is that “prostitutes are sexual objects which 
constitute a health hazard unless properly regulated” (1985, p. 64)16.
5.6 Normal v. abnormal sexuality
As has been argued previously, a legal sentence is not just a judgement of guilt and a 
form or establishing punishment for a criminal offence; it also represents an evaluation 
of normality and an attempt at a possible normalisation. Foucault claims that “today the
15 In 1985, for example, an English judge stated that to talk about the rape of a prostitute was “a 
contradiction in terms” (Adler, 1987).
16 In Smart’s research (1985), it was mostly male magistrates (71 per cent) who were concerned about the 
need to control the transmission of venereal diseases.
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judge ... certainly does more than ‘judge’” (1991, p. 2 1 ). Normalisation, together with 
surveillance, is one of the great instruments of power. Being defined as ‘normal’ 
indicates membership of a homogeneous social group, at the same time that it implies a 
process of classification. Normalisation imposes homogeneity but it also “individualises 
by making it possible to measure gaps, to determine levels, to fix specialities and to 
render the differences useful by fitting them one to another” (Foucault 1991, p. 184).
One area that the judicial discourse on rape attempts to ‘normalise’ is that of sexual 
behaviour. An attempt at normalisation present in many RADs on rape trials is the 
classification of certain sexual acts as ‘ordinary’ or ‘normal’, while others are depicted 
as ‘sexual indignities’ or ‘sexual perversions’. According to this categorisation, the 
‘traditional’ or ‘ordinary’ rape consists of penetration of the vagina by a penis in 
circumstances of force. This ‘ordinary’ rape can be aggravated by the presence of other 
sexual acts seen as more humiliating and undignifying than the ‘rape’ itself, such as 
fellatio, buggery and masturbation. Behind the distinction ‘ordinary' rape x rape 
aggravated by other ‘sexual indignities’ is the notion that vaginal sex is ‘normal’ and 
enjoyable, so even when forced a ‘normal’ act of vaginal sex is less traumatic than 
‘abnormal’, ‘unnatural’ acts such as oral or anal sex.
The excerpts bellow illustrate the judicial view of what constitutes an ‘ordinary’ 
rape:
40. The case for the Crown was what might be described, if  one can describe rape as such, as an 
ordinary rape; that is forcible penetration o f the woman without consent. [Case 1 -  Regina v. 
Linekar 1995 - Prostitute rape -  appeal granted and conviction quashed]
41. It is also right that there was no extra perversion in the act o f rape and no further indignity. It is also 
right that the appellant had entered the victim’s home lawfully and with her consent. It is also correct 
that the physical injuries which she suffered were minor. [Case 37 -  Andrew Thorpe 1996 - 
Marital rape -  6 years upheld]
In example 40 the judges select the adjective “ordinary” to describe the rape, even 
though they admit that this evaluation is controversial (“//  one can describe rape as
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such”). In example 41 the absence o f ‘extra perversion’ and ‘further indignity’ must be 
read as ‘vaginal rape’. The description of the rape as ‘ordinary’ in case 37 is part of a 
judicial attempt to somehow downplay this particular event: the judges claim that the 
assailant entered the victim’s house ‘lawfully’ and with consent, and that her physical 
injuries were ‘minor’.
On the other hand, cases of rape involving sexual acts other than vaginal sex are 
frequently described as ‘perverted’ and ‘undignifying’. One form of sexual ‘indignity’ is 
oral sex:
42. The Attorney-General submits that there are a number of aggravating features in this case: first of  
all, the age of the victim; secondly, that this was her first experience of penetration of her private 
parts; thirdly, that the victim was submitted to the further indignity o f being forced to suck the 
offender’s penis', fourthly, the traumatic effect which the incident has had upon her. [Case 2 -  
Attorney-GeneraPs Reference No. 3 of 1993 -  W -  stranger rape -  community service sentence 
increased to 2 years imprisonment]
43. It was submitted that the offence was aggravated by die age of the victim, die injuries and die 
infection she had received, die degree of force that was used, and the fact that the offender put his 
penis into her mouth.
On behalf of the Attorney-General, it is submitted that there was a number of aggravating features to 
this offence. First of all, the age of the victim. Secondly, the effect upon her of this experience; she 
had these serious injuries to her genital area; die act o f rape had been her first experience o f sexual 
intercourse ... Lastiy, it is said that the attack included an added indignity in that the offender forced 
his penis into the victim’s mouth [Case 19 — Attorney-General’.s Reference (David Vernon 
Taylor) 1993 -  Stranger rape -  4 year sentence increased to 6]
44. Indeed, some victims may find [oral sex] even more repulsive than the rape itself [Case 23 -  
Attom ey-General’s Reference No. 16 of 1993 (Shane Lee Goddard) Stranger rape — 6 years 
increased to 9]
In the discourse of appellate judges rape itself is seldom described as an ‘indignity’, 
but oral sex is usually seen as particularly humiliating17 (in the three cases illustrated 
above the presence of oral sex, added to other aggravating circumstances, led to an
1 I am not questioning the notion that certain acts, added to the trauma of forced vaginal sex, can indeed 
inflict deep psychological scars on the victims. However, what I find questionable is the link, established 
by the judicial discourse of RADs, between 'abnormal' or ‘perverted’ sexual acts (fellatio, buggery, 
masturbation, etc) and trauma and humiliation, which seems to imply that "ordinary' rape (i.e. vaginal 
penetration) is not as traumatic as rape aggravated by other sexual humiliations. In my reading, the 
interpretation of vaginal sex as less traumatic tiian odier sexual practices results from a moralistic view of 
sexuality, in accordance to which vaginal sex is seen as always enjoyable. This view can be used to 
downplay the seriousness of cases o f rape which do not involve masturbation, oral sex or buggery.
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increase in the sentences at appeal level). If oral sex is described as ‘undignifying’ and 
perverted, oral sex coupled with masturbation is even more so:
45. She was subjected to the degradation o f having her assailant masturbate over her body. She was 
subjected to oral sex and she was raped. In our view, the degrading conduct to which she was 
subjected are matters o f  considerable weight [Case 22 — David James Shields 1993 - Stranger rape 
- 1 0  years upheld]
46. She was forced to masturbate the appellant and to perform oral sex upon him which, she said, she 
found extremely disgusting and distressing. [Case 34 — A sif Masood 1996 - Prostitute rape — 9 
years upheld]
As I argued above, it is common to see fellatio and masturbation described as 
‘degrading’, ‘disgusting’ and ‘humiliating’ to the rape victim. However, there were 
some cases where oral sex was not described in the same way. Consider the following 
examples:
47. The offender met a young woman aged 21 at a nightclub. They spent some time together and she 
went back with him to his room in a hostel for ex-offenders at 2.30 a.m., where they engaged in 
consensual sexual intercourse. The following morning the woman woke up and said she was going 
home. The offender tried to persuade her to stay, locked the door and became aggressive. He 
threatened her with violence if  she did not remove her dress, detained her for two hours during which 
time he raped her six or seven times and made her perform oral sex on him ten times.
Held: ... For the offender it was argued that the previous convictions were the most aggravating 
feature o f  the case ... There was false imprisonment, threats, repeated rapes and forced oral sex.
The judge expressly referred to section 2(2)(b) of the Criminal Justice Act 1991 on the basis that a 
longer term was necessary to protect the public from serious harm from the offender. [Case 41 -  
Attorney-General’s Reference No. 76 of 1995 (Orlando Baker) date rape -  9 years replaced by 
life imprisonment]
48. In May 1993 the victim of the offence met the appellant... They formed a sexual relationship quite 
quickly in their acquaintance but that relationship deteriorated in July 1993 when he became violent 
and possessive... She refused to have intercourse with him and that exarcebated matters.
He forced her to indulge in oral sex [Case 42 -  David Milne Razzaque 1996 - Stranger rape and 
marital rape -  life imprisonment -  parole period reduced from 17 to 10 years]
In example 47 forced oral sex is listed as an aggravating feature, but it is not pointed 
as the most important one. The appellant was condemned to life imprisonment more on 
account of his previous convictions than on account of features of the rape or of the 
victim -  the case was seen as ‘serious’ and the rapist as really dangerous because of his 
criminal record. In excerpt 47 the forced oral sex was not described as 'humiliating’ or
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‘painful’. One possible explanation is that certain acts are defined as more or less 
humiliating depending on the victim. In the example in question the complainant, rather 
than an ‘innocent victim’, was depicted as a woman who engaged in a ‘one-night stand’ 
with a strange man (she is referred to as ‘the woman’, not ‘the victim'’).
In excerpt 48 oral sex is again not described as humiliating or painful; it is not even 
listed as an aggravating feature in the case. The way the judges refer to the incident of 
oral sex is curious; they phrase it as “He forced her to indulge in oral sex”. The 
dictionary definition of ‘indulge in’ is “to allow oneself (something that gives pleasure)” 
(Hawkins, “The New Oxford Paperback Dictionary”, 1988, p. 413). The use of the verb 
‘indulge’ produces a contradiction: how can someone be forced to do something which 
is pleasurable to her? The effect is also ambiguous. An ambiguous word is a word 
which may be taken to have one sense or another (or more than one other) (Fairclough 
1995a, p. 113). By choosing the verb ‘indulge’ to describe oral sex and combining it 
with the verb ‘forced’, the judicial writers might be indicating that either the incident 
occurred against the woman’s will, or that she took pleasure in forced sex18. How, then, 
should one interpret the use o f ‘oral sex’ in the examples above?
One possible help is the context. We could claim that in each of the cases illustrated 
above, the meaning of the expression ‘oral sex’ is disambiguated by the context of the 
appellate decisions, i.e. by combining ‘oral sex’ with adjectives such as ‘disgusting’, 
‘degrading’, ‘distressing’ and ‘repulsive’, or with a verb such as ‘indulge in’, the 
judicial writers eliminate, in each case, all but one of the senses of the expression in 
question. Another possible interpretation of ambiguous words, according to Fairclough, 
is that rather than disambiguating words in specific texts, context may “impose 
hierarchical salience relations between senses” (1995a, p. 114), that is, even though
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more than one meaning is possible, one of them is hierarchically more prominent than 
the other(s)
5.7 Final remarks
In this chapter, based on a Foucauldian view of the criminal justice system, I 
interpreted the judicial discourse on rape as part of a pedagogy of sexual behaviour. 
From this perspective, rape trials serve several educational aims: they discipline and 
punish the individual offender; they set ‘proper’ and ‘improper’ modes of behaviour to 
both the offender and other potential offenders; they serve as warnings to people in 
general. The warning function extends the discourse of rape trials and of legal decisions 
beyond the confines of the courtroom and even of the legal environment; the judicial 
discourse on rape serves as warning and example both to those directly involved with 
the trial (offender and victim) and to women and men in general.
The educational aim of judicial discourse is furthered by the help of several 
‘discourses of men’, such as the discourses of psychiatry and psychology. Foucault 
claims that the legal power to punish has been fragmented and divided among several 
disciplines which, through the techniques of observation, judgement and examination, 
help to categorise people as ‘normal’ or ‘abnormal’, ‘criminal’ or ‘innocent’, amenable 
to rehabilitation or past recuperation. The discourses of medicine, psychiatry and 
psychology also help to add scientificity to legal discourse, somehow purging it of its 
harsh and cold punitive character. The idea is that the legal right to punish is not merely 
about retribution and revenge, but that it also encompasses a humane view of criminals.
18 I am not claiming that the judicial writers consciously chose an ambiguous word; this choice was 
probably unselfconscious. However, even if  unconscious, lexical choices and adaptations serve macro 
discursive purposes (see Fairclough 1995a, p. 114).
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The disciplinary techniques of observation, judgement and examination present in 
rape trials also serve to strengthen the hold over the body, and to increase its docility 
and its usefulness. The bodies and minds of rape victims are scrutinised to determine 
relations of causality and responsibility, to assess the seriousness of the rape, and to 
portray the complainant as a ‘genuine’ victim or as a ‘non-typical’ victim. In this 
process, the bodies of women are trapped in minute and embarrassing descriptions that 
resemble pornography, descriptions which also serve as warning to other women of the 
symbolic exposure a rape complainant goes through.
Finally, the judicial discourse on rape also serves the purpose of recomposing 
‘normality’. One of the functions of sentences on rape trials is to protect ‘normal’ 
society against the violent behaviour of rapists, as if their behaviour were disconnected 
from social ideologies and values. The way rape is defined and evaluated, and the 
circumstances that aggravate it, indicate what the criminal justice system considers 
‘normal’, heterosexual sexuality, and what falls into the category o f ‘abnormal’, bizarre 
and humiliating sexual acts.
Legal discourse and gender asymmetry
Chapter 6
6 .1 Initial remarks
In this work I argued that the judicial discourse on rape interprets cases of rape, as 
well as rapists and rape victims, according to certain interpretative repertoires and
s
categories. The way event and participants are categorised by the discourse of rape 
decisions exerts an immediate influence on the outcome of the sentence, and ultimately 
on male and female social and sexual behaviour.
I started by presenting reported appellate decisions, the object of analysis in this 
study, in more details, contextualising them within the structure of a rape trial and its 
subsequent sentences, and pointing out their legal and social relevance. Next I looked at 
legal discourse from the point of view of critical discourse analysis, exploring its links 
with conservatism, power and control. After that, I discussed how judges come to 
acquire their institutional identities* and how the construction of rape by legal discourse 
influences the subjectivities of rape offenders and rape victims. This formed the 
foundation for my critical reading of RADs on rape cases.
I then moved on to the analysis itself I started by investigating how the lexico- 
grammatical choices made by judicial writers to depict the event rape, the defendant and 
the complainant expressed categorisation systems. My aim at that stage was to argue 
that the categories used by judges to make sense of rape, rape offenders and rape 
victims draw heavily from myths and stereotypes about gender relations, gender roles 
and sexuality, influence the distribution of blame and responsibility for the attacks, and
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determine, to a great extent, the level of care rapists and rape victims receive, as well as 
the sentences awarded by the criminal justice system to abusive men.
Finally, I interpreted rape trials and decisions on rape trials as spaces where a 
pedagogy of social and sexual behaviour is established, where the body is constrained 
and controlled, and where ‘normality’ is structured and recomposed. My intention at 
this point was to investigate the discourse of rape trials and of sentences bn rape trials as 
part of a broad social structure of surveillance, discipline, control and punishment.
In the following section, I will present a summary of the findings of my analyses, as 
well as some suggestions for further research in the area.
6.2 Summary of findings
Changes in discoursal practices are a dimension of changes in social practices. 
Discoursal practices are constrained by norms, social conventions, histories. The 
dialectical relationship between discoursal practices and social practices can be marked 
by transformation or by ideological conventionality and repetitiveness (Fairclough 
1995a), i.e. with virtually no changes or with slight modifications. Fairclough points qut 
that in some discourses [such as official discourses] authoritarian elements coexist with 
democratic ones, patriarchal elements with feminist elements; however, the latter 
member of the pair always contains and limits the former (1995a:77). In spite of the 
apparent contradictions which might be present in a text (and in a discourse), there is 
usually a hegemonic reading which smoothes down (or backgrounds) the ambivalences.
This is the case with reported appellate decisions on cases of rape. The analysis of 
these texts indicates that both processes of social change and of social reproduction 
occur in the judicial discourse on rape: changes in cultural and social norms force some
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transformations in the most challenged ideological assumptions that underlie the 
discourse of RADs, while those assumptions which are more naturalised and seen as 
basic norms of the legal institution are reproduced with little or no change.
The judicial discourse on rape analysed in this work presented moves that are part of 
wider tendencies of cultural change, such as: the use of politically correct language; the 
claim that prostitutes deserve legal protection against forced sex; the acknowledgement 
that many women do not resist a sexual assault to avoid further harm; the abolition of 
the marital exemption for rape; the acknowledgement of the psychological effects pf 
rape on its victims.
On the other hand, the same discourse also presented many traces of myths and 
stereotypes about gender and sexuality, and frequently built a contradictory picture of 
the official legal attitude towards acts of sexual violence against women.
At the same time that it condemns acts of violence against women, the official 
rhetoric of appeal sentences on rape cases embraces, incorporates and reinforces 
through its discourse an ideology of gender bias and sexual discrimination, as well as a 
structure of surveillance, discipline and control of female sexuality. RADs in rape cases 
are critical of the stranger rape, but much less so of acquaintance rape or marital rape. 
The values they stand for are virginity, a woman’s good name, the nuclear family, 
marriage, the sanctity of the home, rather than the sexual rights and liberties of the 
modern woman. As all kinds of women get raped, not only young virgins or old 
grandmothers, many of them find themselves unprotected by the law, and many 
assailants end up with mild forms of punishment, or no punishment at all. The 
conclusion is that the treatment given to both attacker and victim, and the sentences 
awarded in individual cases, will depend to a great extent on the discoursal 
categorisation of event, assailant and victim. The way different abusive men were
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described by the RADs analysed here, and the impact these descriptions and 
categorisations had on their sentence length* is a good indicator of the role played by the 
discourse of judges on the way rape victims and rapists are treated by the criminal 
justice system.
The categorisation of rapes into ‘real’ rapes and non-typical rapes, of appellants as 
‘dangerous’ rapists or disturbed men, and of complainants as ‘genuine’ victims or non- 
genuine victims, constructs and reflects a body of myths and ideological presuppositions 
about sexuality and gender that determines the level of judicial care given to 
complainants, and the - distribution of blame* discipline and punishment for sexual 
attacks.
Judicial discourse makes use of several prototypes to help categorise rape cases and 
their participants, such as the ‘real rape’, the ‘true victim’, the ‘typical rapist’. The 
prototypical cases are seen as serious and as deserving severe punishment. Events and 
participants that shade away from these central, core examples (e.g. marital rape, date 
rape, rape of sexually experienced women) are seen with disbelief and suspicion, and 
frequently end up in acquittals or short sentences.
The vocabulary we use rests on sets of pre-constructed catégories* and the process, of 
representation involves deciding how to ‘place’ people and events within these sets of 
categories (Fairclough 1995b). In the RADs analysed in this study, rape complainants 
and rape defendants were categorised as ‘victims’ or ‘villains’ mainly according to their 
‘characters’. And ‘character’ is a category that is constructed differently for men and 
women. For a man, ‘good’ character involves lack of previous convictions, social and 
professional status. For a woman* on the other hand, it implies a ‘good’ sexual 
reputation, no familiarity with the offender or, in the case of women raped by their 
partners, a willingness to forgive the aggressor.
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By constructing ‘character’ according to different standards, the judicial discourse on 
rape establishes ‘proper’ and ‘improper’ modes of behaviour for women* indicating 
what types of women will be cast in the role of ‘genuine’ victims (e.g. virgins, old 
ladies, women who resisted the attack physically) and will receive legal protection aqd 
sympathy, and what types of complainants will be exposed to judicial trivialisation, 
criticism and discrimination (e.g. women raped by former or present partners, 
promiscuous women).
The final picture constructed by the categorisation systems used by judicial discourse 
is that serious rape is stranger rape, that women of ‘good’ sexual character are ‘true’ 
victims, and that rape is the result of criminal tendencies or mental problems (in the case 
of stranger rapists), or of desperation caused by the breakdown of the relationship (in 
the case of marital rapists). This rather flat picture depicts rape as an isolated crime 
motivated by an uncontrolled sexual drive or emotional despair, disconnected from 
social issues such as gender violence, domestic violence, gender asymmetry and the 
high level of social tolerance to the problem of violence against women.
Rather than offering a space where women can find protection against sexual 
violence, the rape trial and the sentences that follow it frequently naturalise or minimise 
male violence against women through its system of categorisation of victims (Madonr^s 
v. whores), events (sex v. ordeal) and defendants (‘disturbed men’ v. fiends). This 
categorisation system expresses value judgements about how men and women behave, 
and is part of a pedagogical network that establishes, supervises, punishes and controls 
forms of behaviour and of identities.
And the educational nature of the judicial discourse on rape is not limited to the 
courtroom, or to the persons directly involved with the trial. The symbolism of the trial 
and its decisions serves as warning and example to other potential offenders, both those
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who break legal rules (e.g. men who sexually assault someone) and those who break 
social rules (e.g. women who behave in ways considered ‘improper’ for their gender, 
their social position, etc.).
Besides representing a space where the soul of men and women can be educated, 
controlled and disciplined, the rape trial also offers the possibility of increasing the 
control and use of physical bodies. The minute disciplinary techniques of observation, 
examination and judgement at work before, during and even after the trial, aided by 
sciences such as medicine and psychiatry (theoretically aimed to establish causality and 
responsibility and to assess the seriousness of the case), increase the control over the 
bodies of complainants and defendants, and serve as a warning to women in general of 
the legal and medical right to scrutinise the female body, and the degree of exposure and 
embarrassment rape complainants are subjected to. Given the symbolic nature of the 
rape trial1, it is not surprising that many women prefer to keep quiet about being raped 
rather than set the judicial machinery in motion.
Finally, by defining what constitutes an ‘ordinary’ rape and what is seen as 
‘revolting’, ‘undignified’ or perverted sexual acts, the judicial discourse on rape strives 
also to establish what is considered ‘normal’ and ‘abnormal’ in terms of sexuality.
6.2.1 Is it possible to change ?
Lees (1997) contends that at present the balance in rape trials is still in favour of the 
defendant. His sexual history is not questioned, even if he has attacked the 
complainant’s character, and he has his own representative during the trial, whose task
1 The rape trial resembles the old spectacle of medieval torture in the reennactment o f the rape, the 
detailed scrutiny o f  the victim’s body and behaviour, her exposure to censure and criticism, and her need 
to present a ‘virtuous’ character as the only way to be seen as a ‘genuine’ victim.
192
is to destroy the victim’s character and credibility. The complainant, on the other hand, 
finds her social and sexual life put under a microscope, and has no special 
representative during the trial to defend her interests and put forward her version of the 
facts. The final judgement mimics this imbalance of forces; even though the judges are 
supposed to take no part, their discourse relies heavily on an ideology of gender 
discrimination, misogyny and sexual myths (as discussed in chapter 3 and 4) which 
further tips the scale in favour of the defendant.
A critique of the language of the criminal justice system can help legal practitioners 
(lawyers, prosecutors, judges) to become more aware of the sexual/gender bias present 
in this discourse type, but it can also have a farther range of influence. According to 
Temkin (1987), the problem with rape within the legal system starts early on, at law 
school, where teachers of law are rarely willing to consider and discuss with their 
classes questions such as the experience of the victims, or the myths about rape that still 
find expression in legal discourse. Thus, a critique of the discursive and linguistic 
practices of the criminal justice system could also prove very productive for teachers 
and students of law.
The influence of judicial discourse is not circumscribed to the courtroom: judges also 
act in the capacity of teachers, lecturers, consultants, book writers. A critique of their 
language and discourse, therefore, and any change in their discoursal practices, can have 
an influence that reaches far beyond the limits of the courtroom. The discourse of the 
criminal justice system reaches lay people who are directly or indirectly involved in a 
criminal trial, such as the defendant and the complainant, witnesses, jurors, members of 
the public, etc. Thus, a critique of the legal discourse on rape can potentially lead to 
attitudinal change.
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An older strategy to combat the gender bias present in the law has been the efforts 
towards changes in legislation. In the case of rape, the effectiveness of legislation to 
protect women from the gender bias present in rape trials (such as the introduction of 
legal reform and guidelines to avoid sex-gender discrimination) depends on several 
other discourses which are apparently external to the legal process, but which in fact 
exert a great deal of influence on legal practice. Men and women* rapist and victim, 
judge, appellant and complainant, all draw from the same social and cultural sources to 
construct their versions of reality and their identities. The same discourses that teach 
women what patterns of behaviour are acceptable and appropriate and will win them 
social and legal esteem, also naturalise abusive behaviour such as male violence.
Because of the interdependence between different social discourses in the creation 
and dissemination of values, myths and ideologies about gender and sexuality, tougher 
sentences to rapists are not by themselves a solution to the problem of gender bias in the 
legal treatment of rape. As Temkin points out, “the problem of rape will not be solved 
by measures taken within the criminal justice system alone” (1987, p. 206). Legal 
reform (including the reform of legal language) is not enough to solve the problem of 
sexual/gender bias in rape trials for two reasons: first because there is an interplay 
between legal discourse and other discourses which describe and construct rape with 
similar degrees of bias and sexism; second because all the discourses on rape share the 
same ideological basis: preconceived naturalised assumptions about sexuality (as 
discussed in chapters 3 and 4), gender roles and gender relations that are still being 
traded in culture and in society.
Law reform may be just a part of the fight against gender bias in the law. Accordirig 
to Cameron, "our linguistic habits often reflect and perpetuate ideas about things which 
are no longer embodied in the law, but which continue to have covert significance in the
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culture" (1990, p. 16). The conservative ideas and notions concerning women's social 
(and sexual) behaviour may not be embodied anymore in our present laws, but they are 
still present in our social framework, of which the legal sy stem is part.
A good example of the discrepancy between legal reform and social change is 
section 2 of the British Sexual Offences (Amendment) Act 1976, or the ‘rape shield 
law” enacted by some American states, both of which prevent defence lawyers from 
questioning rape victims about their previous sexual lives. Despite representing a 
theoretical shift in the way gender relations are seen by the legal system* these 
legislations do not correspond either to a change in everyday gender relations between 
men and women, nor to a decrease in the number of rape cases. Conley and O’Barr 
(1998) use the work of Gregory Matoesian (1993) to make sense of this apparent 
contradiction. According to Matoesian* power is both cause and effect of gender 
relations. In the scope of the legal system, for instance, we could say that men dominate 
its practices and its discourse because they have power (power as cause of dominance); 
on the other hand, we could also say that men dominate the legal system, therefore they 
must have power (power as effect of dominance). Matoesian argues that changing the 
structure of the legal system addresses just one side of the power coin (legal male power
as effect of legal male dominance), but leaves the other one untouched (male power in
■fe
general as cause of legal male dominance).
6.3 Suggestions for further research
This work is by no means exhaustive; it represents one way of looking at the way 
rape offenders and rape victims are linguistically depicted by the discourse of legal 
decisions. There are many other linguistic and discursive aspects of the discourse of
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legal decisions on cases of rape worthy of investigation, and a lot remains to be done. A 
critique of the biases present in rape trials also has to go beyond an analysis of legal 
discourse. Wodak is a critical discourse analyst who advocates a broader context of 
investigation, from the smallest level of the discourse unit itself and the micro-analysis 
of the text, to larger contextual levels such as the institution in which the discursive 
event takes place and society at large. According to her, “because of the specific 
problem under investigation, we should include other information which relates to our 
problem, such as other discourses of the same speakers, other events in the same 
institution, etc. The integration of all these context levels would then lead to an analysis 
of discourse as social practice” (Wodak 1996:21). In this section I offer some 
suggestions for further research in other areas of the legal discourse on cases of violence 
against women, as well as on areas which are intimately related to this discourse type. 
Some of them are:
- An investigation of the discourse of rape victims and rape offenders, two 
participants of the rape trial whose voices find little space in legal decisions, for 
example through narratives and interviews.
An investigation of other discourses produced by the judges who analyse cases of 
rape, such as through personal interviews. This investigation could indicate if judges 
are consistent in their positions, if their personal discourse also expresses gender 
biases, if they are aware of them, if the same ideologies inform both their personal 
discourses and their official decisions, etc.
196
- An analysis of narratives and interviews produced by rape survivors who preferred 
not to report their attacks. Such an investigation could shed light into how thepe 
women discursively construct their experiences of forced sex, if they define them as 
‘rape’ or not, if they see themselves as ‘victims’ or ‘villains’, etc.
An analysis of the macro-structure of legal decisions, using the situation-évaluation 
framework developed by Winter (1994). Winter argues that, as it is not possible to 
say everything about anything, when producing a text we are restricted to saying 
only what is strictly relevant. In view of that, he believes that linguists should 
investigate how the discipline of the clause is used for saying less than everything 
(1994:67). From the perspective of critical discourse analysis, it would be 
interesting to analyse which lexico-grammatical choices the producers of legal 
decisions on cases of rape make in order to convey not only a surface, explicit 
message about the case at hand, but also to trigger in the text consumer hidden 
ideological messages or common-sensical assumptions about men, women and 
sexuality which sustain legal interpretation.
An investigation of how legal decisions on cases of rape are used as teaching 
materials for law students, and to what point law students and law professors are 
aware of the role played by these texts in the construction, dissemination and 
maintenance of myths, stereotypes and ideological assumptions about sexual 
violence among legal practitioners and in society at large.
This research is not looking for a ‘guilty’ party, the one who is responsible for the 
bias that entraps both men and women in the judicial discourse on rape. One of the basic
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aims of this work is to call for a critical analysis of the linguistic and discursive 
practices of legal practitioners, which both reflect and constitute the broader social 
practices in which legal professionals live and operate. This can potentially lead to an 
understanding of discourse as part of social action, and eventually to discursive and 
social changes. Concerning the potential for change of critical discourse analysis, 
Wodak believes that “agents within the institutional structure (both insiders and 
outsiders) who merely act in a more critically reflective way would make a significant 
difference.... Critical linguistics, within [institutional domains], may thus have an 
emancipatory impact on all parties involved” (1996, p. 172).
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Glossary
Acquittal: act of setting an accused person free because he/she has been found not 
guilty of a crime.
Appeal: an application to a person, body, court, or tribunal superior to one which has 
decided an issue, to reconsider that decision and, it thought fit, to alter it. The result of 
the appeal may be to affirm, modify, or reverse the decision of the court below (Walker, 
1980). An appeal is allowed (or admitted) or denied (or dismissed). If an appeal against 
conviction is allowed, the conviction is quashed. An appeal against sentence results in 
the trial sentence being upheld (maintained), increased or reduced.
Appellant: defendant who asks a higher court (court of appeal) to change a decision of 
a lower court.
Appellate decision: the decision produced by a court of appeal.
Assailant: aggressor, attacker.
Attorney-General: one of the Law Officers, a member of Parliament, who prosecutes 
for the Crown in certain cases, advises government departments on legal problems and 
decides if major criminal offences should be tried (Collin, 1992).
Barrister: lawyer (especially in England) who can plead or argue a case in one of the 
higher courts (Collin, 1992).
CJS: short for criminal justice system.
Common-law (or case law): law created by the courts in the process of deciding the 
cases before them. The decision of a higher court either lays down the legal principles 
relevant to the case under consideration (which will have to be followed by lower courts 
in deciding similar future cases), or follows the existing principles in that branch of the 
law, and may, in its turn, develop those principles a step further (that is why an
appellate decision makes use of several previous ones to compound its judgement) 
(Atiyah, 19^5).
Complainant: person who makes a complaint or who starts proceedings against 
someone (in a rape trial, the rape victim).
Concurrent sentence: where the defendant is convicted of several offences at the samp 
trial, the court has, in general, power to direct that the sentences shall be served 
concurrently (i.e. together or at the same time). Sentences run consecutively if they 
follow one upon the other (Rutherford and Bone, 1993).
Consecutive sentence: see concurrent sentence.
Consent: agreeing that something should happen. In the scope of a rape trial, consent is 
a major issue because the very definition of rape depends on it, i.e. rape is legally 
defined as sexual intercourse with a woman without her consent. A frequent line of 
defence is that the woman consented, and her past moral and sexual character (i.e. her 
‘promiscuity’) may be used as an indication that she probably consented to sex, or that 
the defendant was led into believing that she would consent.
Conviction: finding that a person accused of a crime is guilty (Collin, 1992).
Corroboration: evidence which confirms and supports other evidence (Collin, 1992).
Count: separate charges against an accused person read out in court in the indictment 
(Collin, 1992).
Court of appeal: civil or criminal court to which a person may go to ask for a sentence 
to be changed and of which the decisions are binding on the High Court and lower 
courts (Collin, 1992).
Cr.App.R,: short for ‘Criminal Appeal Reports’, a law report where accounts of 
criminal proceedings at appeal level (against conviction) are published. This acronym,
together with the year and the volume number, is used in the law reports, as well as by 
judges and other legal practitioners when referring to previous cases.
Cr.App.R.(S.): short for ‘Criminal Appeal Reports (Sentencing)’, a law report where 
accounts of criminal proceedings at appeal level (against sentence) are published. This 
acronym, together with the year and the volume number, is used in the law reports, as 
well as by judges and other legal practitioners when referring to previous cases.
Custodial sentence: in relation to an offender 21 years or over, a sentence of 
imprisonment and under that age, detention in a young offender institution, etc 
(Rutherford and Bone, 1993).
Defendant: person who is accused of a crime in a criminal case.
Estranged husband/wife: man or woman who is no longer living with his/her partner, 
but who is not yet legally separated or divorced.
Issue: the principal (or main) fact on which a conviction is founded.
Judicial discourse on rape: from the scope of this investigation, judicial discourse is 
the discourse produced by judges on legal decisions.
Law reports: a published account of a legal proceeding, giving a statement of the facts, 
and the reasons the court gave for its judgment (Rutherford and Bone, 1993).
Lord Chancellor: member of the British government and cabinet who presides over the 
debates in the House of Lords and is responsible for the administration of justice and the 
appointment of judges (Collin, 1992).
Marital rape exemption: protection given to husbands in England, who until 1991 
could not be accused of raping their wives because the English law understood that, by 
marriage, a woman gave an implicit consent to sex with her husband. Therefore, 
sexually abusive husbands could at best be prosecuted for other sexual crimes (e.g.
indecent assault) but not for rape. The English marital rape exemption was overturned in 
a case judged in 1991, and it was abolished in statute in 1994.
Precedent: a judgement or decisions of a court of law cited as an authority for deciding 
a similar set of facts; a case which serves as an authority for the legal principle 
embodied in its decision. The common law has developed by broadening down from 
principle to principle (Rutherford and Bone, 1993).
QC: Queen’s Counsel. Senior British barrister appointed by the Lord Chancellor 
(Collin, 1992).
RAD: short form of reported appellate decision (see chapter 1).
Rape: unlawful sexual intercourse with a woman who at the time of the intercourse 
does not consent, knowing that she does not consent or being reckless as to whether she 
consents (Sexual Offences (Amendment) Act 1976, s. 1(1)) (see note 1, chap. 3).
Sentence: legal punishment given by a court to a convicted person (Collin, 1992).
Sex offence: “those activities involving sex which are deemed to be outside the law” 
(Sampson, 1994, p. 1), e.g. rape, indecent assault, unlawful sexual intercourse, incest, 
etc.
Solicitor: (in England and Wales) lawyer who has passed the examinations of the Law 
Society and has a valid certificate to practice and who gives advice to members of the 
public and acts for them in legal matters, and who may have right of audience in certain 
courts (Collin, 1992).
Trial: criminal or civil case heard before a judge.
Trial sentence: sentence produced by the first instance judge, the one who first heard 
the case. This sentence may be appealed to a court of appeal (civil or criminal).
Verdict: decision of a jury or magistrate.
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